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Editorial review
In R (Carmichael and Rourke and Others) v Secretary of State for Work and Pensions 
[2016] UKSC 58, (2017) 20 CCLR 103, the Supreme Court (Neuberger, Hale, Mance, 
Sumption, Carnwath, Hughes and Toulson JSC) held that regulation B13 of the 
Housing Benefit General Regulations, which introduced the ‘bedroom tax’ or 
‘spare room subsidy’, resulted in a breach of Article 14 ECHR taken with Article 8 
and/or Article 1 of the First Protocol where it failed to allow for an extra bedroom 
and there was a transparent medical need for an extra bedroom. Where a need to 
remain in the property arose from other factors, these could be considered the 
Discretionary Housing Payment Scheme.

In N v ACCG and others [2017] UKSC 22, (2017) 20 CCLR 133, the Supreme Court 
(Hale, Wilson, Reed, Carnwath, Hughes JSC) upheld the decision of the Court of 
Appeal that where a dispute as to P’s best interests concerns an option that is not 
an available option for P, the Court of Protection is entitled to take the view that 
no useful purpose will be served by holding a hearing to resolve the issue, and to 
exercise its case management powers accordingly. 

In R (E) v Islington LBC [2017] EWHC 1440 (Admin), (2017) 20 CCLR 148, Ben 
Emmerson QC sitting as a Deputy High Court Judge held that a local authority’s 
failure to arrange education for a child who was transferred in and out of the 
borough breached the right to education in Article 2 of the First Protocol of the 
European Convention on Human Rights and section 11 of the Children Act 2004. 
A challenge to the assessment and eligibility decision in relation to the mother 
under the Care Act 2014 failed but the challenge to child in need and young carer’s 
assessments of the claimant succeeded. 

In A Local Authority v D and Others [2016] EWHC 3473 (Fam), (2017) 20 CCLR 219 
a local authority applied for permission to seek an order authorising a 15-year-
old child’s deprivation of liberty in a residential unit. The court had to determine 
whether to grant the order under section 100 of the Children Act (CA) 1989; 
whether D had been deprived of his liberty; whether D was ‘Gillick-competent’ 
to consent to his confinement, and, if so, whether he had in fact consented; and 
whether the use of the inherent jurisdiction to make an order under CA 1989 
s100 was compliant with Article 5 of the European Convention on Human Rights. 
Keehan J held that the local authority was permitted to apply for an order but 
that as the teenager was Gillick-competent and able to consent to the placement, 
the order was unnecessary. Nevertheless, if the court had to determine the issue, 
it would have concluded that the use of the inherent jurisdiction to authorise 
the deprivation of liberty of a child or young person was compliant with the 
procedural requirements of Article 5 ECHR.

In R (JF) v Merton LBC [2017] EWHC 1519 (Admin), (2017) 20 CCLR 241, the 
claimant, an autistic adult with learning disabilities, challenged the defendant’s 
decision to change his residential provision following a needs assessment. Anne 
Whyte QC sitting as a Deputy High Court Judge held that Merton LBC had failed 
to comply with its duties under the Care Act 2014 in deciding to change JF’s 
residential provision following a needs assessment. The decision was unlawful 
and was Wednesbury unreasonable. 

In Secretary of State for Justice v MM; Welsh Ministers v PJ [2017] EWCA Civ 194, 
(2017) 20 CCLR 282, a case concerning the nature and extent of first-tier tribunals 
in mental health cases concerning deprivation of liberty, the Court of Appeal (Sir 
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James Munby, Gloster LJ and Sir Ernest Ryder) held that a First-tier tribunal (FTT) 
cannot impose a condition on discharge that constitutes an objective deprivation 
of liberty. RB v Secretary of State for Justice [2011] EWCA Civ 1608 was binding. 
A tribunal has no jurisdiction to direct a deprivation of liberty as a condition or 
consequence of a conditional discharge. Even if the power to deprive someone 
of liberty were a necessary implication of the conditional discharge power, the 
absence of any ability to review that deprivation of liberty is inconsistent with the 
statutory purpose of the tribunal, namely to protect the right to liberty. 

Djaba v West London Mental Health Trust and Secretary of State for Justice [2017] 
EWCA Civ 436, (2017) 20 CCLR 264 followed Secretary of State for Justice and 
Welsh Ministers v MM and PJ and confirmed that the FTT’s power is a ‘distinct 
and separate’ one, namely that of discharge, and does not provide for intervention 
to regulate the conditions under a Community Treatment Order. The same must 
apply to the tribunal’s powers in the instant appeal, which also confer a power 
of discharge. That power cannot also include power to regulate the conditions of 
detention. the Court of Appeal (Arden, McCombe and Sales LJJ) held that section 
72 of the Mental Health Act 1983 limited the tribunal to considering whether to 
direct the discharge of the patient and did not extend to considering whether the 
conditions meant that the patient’s detention was proportionate for European 
Convention on Human Rights (ECHR) purposes. Where a patient wished to 
challenge his detention as incompatible with his ECHR rights the remedy was 
judicial review. 
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Community care law update
The Local Government Ombudsman upheld a complaint against Surrey Council 
(Complaint no 15 012 105, 6 July 2017) 1 in what it described as a ‘distressing case’ 
involving the failure of the council to assess and provide support to Mr and Mrs 
P for their son with severe autism. The family had to wait for two years for an 
urgently needed package of care, and then failed to upgrade the package when 
the son’s needs at home increased, leading to the necessity for him to be cared for 
in a specialist care home. The ombudsman commented on the family’s ‘trauma 
of having to make the decision to seek residential accommodation for their son 
– a decision they say they would not have made so soon, had they received the 
support they were entitled to’ and said that ‘other councils can learn from our 
investigation … I would urge scrutiny panels and councillors to look at their own 
procedures and ensure vulnerable families are supported properly.’ The council 
agreed to pay the family a total of £13,000 plus legal costs.

The Committee on the Rights of Persons with Disabilities has concluded its 
consideration of the initial report of the United Kingdom on its implementation 
of the Convention on the Rights of Persons with Disabilities on 24 August 2017.2 
The Committee ‘expressed great concern about the social cuts which had led to 
a human tragedy as they completely disregarded vulnerability and asked about 
measures to address this situation’. The Committee was deeply concerned that the 
United Kingdom ‘still considered itself a leader despite its inconsistent disability 
policy’, and urged it to take appropriate measures to address the recommendations 
contained in the Committee’s inquiry report. The Equality and Human Rights 
Commission commented that ‘If government is serious about delivering a fair 
and equal society it must involve disability groups to help design and implement 
new policies to ensure that disabled people are no longer treated like second class 
citizens’.3

In R (Liverpool City Council) v Secretary of State for Health [2017] EWHC 986 
(Admin) a number of local authorities applied for judicial review of the failure by 
the Secretary of State for Health to provide sufficient funding for them to meet 
functions under the Mental Capacity Act 2005, arising from the increase of people 
subject to the deprivation of liberty (DoLs) regime following the judgment in P 
v Cheshire West and Chester Council [2014] UKSC 19, (2014) 17 CCLR 5.  It was 
claimed that the extra money had been promised under the ‘new burdens scheme’ 
whereby central government should explain how local authorities would meet new 
responsibilities placed on them. The councils said that there was an unacceptable 
risk of illegality by them if funds were not provided. The claim was dismissed as 
out of time, as it was not brought promptly after budget decisions were made. 
In obiter remarks, the court found that, although local authorities would struggle 
to meet their duties, they were able to do so. The ‘new burdens scheme’ did not 
amount to a legitimate expectation that central government would meet the 
additional costs caused by a court judgment. 

1   www.lgo.org.uk/information-centre/news/2017/jul/family-left-without-support-for-
severely-autistic-young-son-by-surrey-county-council/.

2   www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=21993&LangID=E/.

3   www.equalityhumanrights.com/en/our-work/news/un-crpd-disability-report-re-
sponse/.
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R (Forge Care Homes Ltd) v Cardiff & Vale University Health Board [2017] UKSC 
56, is another case arising from the so-called ‘health-social service divide’.  Here 
the Supreme Court had to adjudicate on a dispute between local authorities and 
local health boards as to whether the NHS should pay for all services provided 
by registered nurses in care homes pursuant to section 49(2) of the Health and 
Social Care Act 2001, or whether there were some services provided by registered 
nurses that would be the responsibility of the local authority. The Court listed the 
services that should be provided by the NHS to comply with the correct reading 
of section 49(2) as follows. Thus, nursing care by a registered nurse covers (a) 
time spent on nursing care, in the sense of care which can only be provided by a 
registered nurse, including both direct and indirect nursing time; (b) paid breaks; 
(c) time receiving supervision; (d) stand-by time; and (e) time spent on providing, 
planning, supervising or delegating the provision of other types of care which in 
all the circumstances ought to be provided by a registered nurse because they 
are ancillary to or closely connected with or part and parcel of the nursing care 
which she has to provide. Any services provided by a registered nurse outside this 
definition will be the responsibility of the local authority.

The courts have given judgment in two cases concerning the availability of 
abortion services for women in Northern Ireland. In R (A and B) v Secretary of 
State for Health [2017] UKSC 41, the Supreme Court decided by a majority of 3:2 
that the failure of the NHS in England to provide abortion services to women 
who travel from Northern Ireland was not unlawful as a breach of the Secretary 
of State’s functions under the NHS Act 2006, nor was it a breach of the Article 14 
ECHR right to protection from discrimination (when considered with the Article 
8 right to respect for private life). Two weeks after the judgment, however, the 
government announced that such services would, nevertheless, be provided.4 The 
difficulties in obtaining an abortion in Northern Ireland were underlined by the 
Northern Ireland Court of Appeal which decided in In the matter of an application 
by the Northern Ireland Human Rights Commission for judicial review [2017] NICA 
42,  that it was not for the court to make declarations about the incompatibility 
of abortion provisions with Article 8. This case will be considered by the Supreme 
Court in October 2017.

In R (SB) v NHS England [2017] EWHC 2000 (Admin) the High Court found that 
the decision of NHS England to refuse to fund treatment for a 7-year-old boy with 
an inherited metabolic disorder to be irrational and unlawful. The key part of the 
judgment is that the decision by NHS England that the medication, known as 
Kuvan, was not clinically effective was irrational given the evidence to the contrary. 

R (AC and SH) v Lambeth LBC [2017] EWHC 1796 (Admin) was a case concerning 
the requirements of an assessment of a child in need for the purposes of Children 
Act 1989 s17.  Although the local authority was entitled to take a view as to the 
mother’s credibility and ability to provide support and accommodation for her 
child with autism, in fact the local authority had failed to carry out a proper 
assessment of the child’s needs that complied with the statute and accompanying 
guidance, including failing to assess where services were required to enable the 
child to achieve or maintain a reasonable standard of health and development, or 
whether his health or development would be likely to be significantly impaired if 
services were not provided.

4 www.gov.uk/government/news/access-to-abortion-services-in-england/.
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R (Carmichael and Rourke) (formerly known as 
MA and others) v Secretary of State for Work and 
Pensions; R (Daly and others) (formerly known as 
MA and others) v Secretary of State for Work and 
Pensions; R (A) v Secretary of State for Work and 
Pensions; R (Rutherford and another) v Secretary 
of State for Work and Pensions
[2016] UKSC 58
Supreme Court
Lord Neuberger (President), Lady Hale (Deputy President), Lords Mance, 
Sumption, Carnwath, Hughes, Toulson
9 November 2016

Regulation B13 of the Housing Benefit General Regulations, which introduced the 
‘bedroom tax’ or ‘spare room subsidy’, resulted in a breach of Article 14 ECHR 
taken with Article 8 where it failed to allow for an extra bedroom and there was a 
transparent medical need for an extra bedroom. Where a need to remain in the 
property arose from other factors, these could be considered the Discretionary 
Housing Payment Scheme.

Facts 
The claimants challenged the validity of the cap on housing benefit in regulation 
B13 of the Housing Benefit Regulations 2006 on grounds of breach of Article 14 
of the European Convention on Human Rights (ECHR) taken with Article 8 and/
or Article 1 of the First Protocol, and in A’s case that there was a breach of the 
Public Sector Equality Duty (PSED) under Equality Act 2010. Regulation B13 
was introduced with effect from 1 April 2013, to cap housing benefit in cases of 
deemed under-occupation of social housing sector housing. Paragraph 6 was 
added by SI 2013/665 to introduce an entitlement to one additional bedroom for 
certain classes of disability-related need and owed its origin to the decision in 
Burnip v Birmingham City Council [2012] EWCA Civ 629. 

The claimants were all tenants of social landlords and in receipt of housing 
benefit. Mrs Carmichael has spina bifida and hydrocephalus. Her husband is her 
full-time carer. Due to her need for care and equipment her husband cannot share 
the same bedroom as her. Richard Rourke resides in a three-bedroom bungalow 
with his step-daughter. Both have disabilities. One of the bedrooms is used to 
store equipment. 

Mervyn Drage has significant mental health problems including Obsessive 
Compulsive Disorder. He lives on his own in a three-bedroom flat. 

JD lives with her daughter AD who has cerebral palsy with quadriplegia and 
requires 24-hour care provided by JD. They live in a specially constructed three-
bedroom property.

James Daly is the father of a child who has severe disabilities. The child lives with 
the mother and stays with him every weekend, once during the week and for part 
of the school holidays. He occupies a two-bedroom property.

Susan Rutherford is the grandmother of a teenage boy who suffers from profound 
mental and physical disability and requires 24-hour care by two people. She 
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cares for him with the help of her husband. They live in a three-bedroom house. 
Respite care is provided by carers who stay overnight two nights a week. 

A lives in a three-bedroom house with her son. Under a sanctuary scheme her 
property has been adapted to provide a high level of security and she receives 
ongoing security monitoring because of exceptional violence and threats by her 
former partner. 

In respect of each claimant, the rent to their property was previously met in full 
or in part by housing benefit but was reduced by either 14 or 25 per cent under 
regulation B13. In respect of some of the claimants, the shortfall was being 
covered by an award of Discretionary Housing Payment (DHP).

The claims of Jacqueline Carmichael, Richard Rourke, Mervyn Drage, JD 
and James Daly were heard together in the first set of proceedings (the MA 
proceedings). Their claims were rejected in the Divisional Court and the Court of 
Appeal. 

The claims of A and Susan Rutherford were dismissed at first instance. Their 
appeals were heard together in the Court of Appeal and both appeals succeeded. 

In the MA proceedings the Court of Appeal accepted that regulation B13 
had a discriminatory effect on some people with disabilities but held that the 
discrimination was justified, primarily because the secretary of state was entitled 
to take the view that it was not practicable to exempt an imprecise class of 
persons to whom the bedroom criteria would not apply on grounds of needing 
an extra bedroom space due to disability, and the DHP scheme had the benefit 
of flexibility. The Court of Appeal applied the test of whether the secretary of 
state’s policy was ‘manifestly without reasonable foundation’. It rejected a claim 
of breach of the PSED.

In the cases of A and Rutherford, the Court of Appeal held that the reasoning in 
Burnip applied, and that there had been a breach of Article 14 in both cases. It 
rejected a claim for breach of the PSED. 

In the Supreme Court, the secretary of state was the respondent in the MA 
proceedings and the appellant in relation to the proceedings concerning A and 
Susan Rutherford. A pursued a cross-appeal against the rejection of her claim 
under the PSED.

Held (allowing the Carmichael appeal but otherwise dismissing the claimants’ 
appeals; dismissing the secretary of state’s appeal in the Rutherford appeal; 
allowing the secretary of state’s appeal in the A appeal and dismissing A’s cross-
appeal): 

i) In the MA proceedings, the Divisional Court and the Court of Appeal did 
not apply the wrong test in asking themselves whether the discriminatory 
treatment about which the claimants complained was manifestly without 
reasonable foundation. The passage in the judgment of Lady Hale in 
Humphreys v Revenue and Customs Commissioners [2012] 1 WLR 1545 
paragraphs 15–19, which states that the proper approach to justification in 
cases involving discrimination in state benefits is to be found in Stec v UK 
43 EHRR 47, was affirmed. The broad question which faced the secretary 
of state in relation to regulation B13 and its potential impact on those with 
disabilities was whether to try to deal comprehensively with all problems of 
those who have any kind of disability (including social needs not dissimilar to 
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20 CCLR 105 R (Carmichael and Rourke and others) v SSWP

those of other groups) within the precise rules of the regulation, or whether 
to accommodate them by a linked system of discretionary benefits. This was 
a clear example of a question of economic and social policy, integral to the 
structure of the welfare benefit scheme and it would not be appropriate to 
depart from the court’s normal approach. 

ii) However the test was misapplied in the Carmichael and Rutherford cases. 
There are some people who suffer from disabilities such that they have a 
transparent medical need for an additional bedroom. The decisions in Burnip 
and Gorry were in that category. Regulation B14 para (5)(ba) had been 
introduced to meet the Gorry situation and was confined ‘a child who cannot 
share a bedroom’. Regulation B13 para (6)(a) which covered the Burnip 
situation did not extent to a child who requires overnight care. There was no 
reasonable justification for these differences. There was no sensible reason for 
distinguishing between adult partners who cannot share a bedroom because 
of disability and children who cannot do so because of disability. The same 
applied also to distinguishing between adults and children in need of an 
overnight carer. 

iii) Therefore the secretary of state’s appeal in the Rutherford case would be 
dismissed and Mrs Carmichael’s appeal allowed. There had been a violation 
of Article 14 taken with Article 8. 

iv) The other claimants in the MA proceedings had not suffered unlawful disability 
discrimination. It was not unreasonable that their claims for the shortfall 
between the rent and housing benefit could be considered under the DHP 
scheme. 

v) The secretary of state’s appeal in A’s case would be allowed. Whereas A’s home 
had been adapted to provide her with a high level of security, the adaptations 
did not involve using the third bedroom. There was no objective need for her to 
have three bedrooms. Whereas A’s case for staying where she was appeared to 
be strong it had nothing to do with the size of the property. The duty to protect 
victims of gender-based violence did not mandate the means by which such 
protection was provided. A had not established that the adoption of regulation 
B13 deprived her or was likely to deprive her of a safe haven.

vi) A’s cross-appeal under the Equality Act 2010 would be dismissed. The 
secretary of state did address gender-based discrimination under the PSED. 
It was not a breach of the PSED to fail to identify in the Equality Impact 
Assessment the very small group of those within sanctuary scheme who 
would be affected. The more fundamental point was that there was no 
automatic correlation between being in a sanctuary scheme and having a 
need for an extra bedroom. 

vii) Lady Hale: (dissenting in the A case) (with whom Lord Carnwath agreed): 
A’s need was not for space but to stay where she was. The regulation would 
deny her the benefit she needed to stay where she was. This was unjustified 
discrimination on grounds of sex. The state has a positive obligation to 
provide effective protection for vulnerable people against ill-treatment and 
abuse, not only from agents of the state but also from private individuals. 
The shocking facts of A’s case showed that there is a class of dangerous 
and determined abusers who will not be put off by the criminal law. The state 
provided A with a safe haven by allocating her a three-bedroom house which 
it fortified and put a plan in place to keep her and her son safe. The secretary 
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of state accepted that she needed to stay in a sanctuary scheme and 
probably in this very house. The justification suggested for the interference 
or the discrimination was the availability of DHPs to make up the shortfall 
in the rent. However if that scheme was not good enough to justify the 
discrimination against the Rutherford and Carmichael households it was not 
good enough to justify the discrimination against A’s household either: it is 
discretionary, cash-limited and produces less certainty; it has a stricter means 
test; it offers different and less attractive routes of judicial challenge; it can 
be onerous to make applications; and it encourages short term, temporary 
and conditional awards. In respect of the PSED, gender-based violence is 
a disadvantage suffered by people, namely women, who share a relevant 
protected characteristic and produces needs that are different from those 
of people who do not share it within the meaning of section 149(3)(b) of the 
Equality Act 2010. This brought it within the need to enhance equality of 
opportunity to which due regard to be had under section 149(1)(b). Public 
authorities should take the needs of victims of gender-based violence into 
account when developing their policies. The appeal of the secretary of state in 
A’s case should be dismissed and A’s cross-appeal allowed. 
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(Amendment) Regulations 2013 SI No 665 – Housing Benefit (Local Housing 
Allowance and Information Sharing) Amendment Regulations 2007 SI No 2868 
reg 7 – Housing Benefit Regulations 2006 SI No 213 regs 13(6), B13, B14 – Social 
Security Contributions and Benefits Act 1992 ss130A, 130(1) – Welfare Reform 
Act 2007 s30(2) – Welfare Reform Act 2012 s69(3)
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Richard Drabble QC (instructed by Leigh Day) for the appellant (Carmichael).
Martin Westgate QC and Aileen McColgan (instructed by Central England Law 

Centre) for the appellants (Daly, Drage and JD).
Martin Westgate QC and Aileen McColgan (instructed by Leigh Day) for the 

appellant (Rourke).
James Eadie QC, Tim Eicke QC, Gemma White QC, Edward Brown, Simon 

Pritchard (instructed by the Government Legal Department) for the 
respondents.

Judgment

LORD TOULSON (with whom Lord Neuberger, Lord Mance, Lord Sumption and 
Lord Hughes agree):
1. These appeals concern the impact of a cap on housing benefit (‘HB’), in cases 
of deemed under-occupation of social sector housing, on those with disabilities 
and on women living in ‘sanctuary scheme’ accommodation.

2. The cap was imposed by regulation B13 of the Housing Benefit Regulations 
2006 SI No 213 (‘reg B13’). Reg B13 was introduced with effect from 1 April 
2013, by way of amendment of the 2006 Regulations by the Housing Benefit 
(Amendment) Regulations 2012 SI No 3040, as further amended by the Housing 
Benefit (Amendment) Regulations 2013 SI No 665. It was a politically controversial 
matter, described as either a ‘bedroom tax’ or ‘removal of the spare room subsidy’ 
according to political viewpoint. Its merits are not a matter for the court, nor is 
there any challenge to the legality of the cap as it applies in general. The issues 
before the court are narrower.

3. The appeals are from two judgments of the Court of Appeal, differently 
constituted, in judicial review proceedings. The claimants either have disabilities, 
or live with dependent family members who have disabilities, or live in what are 
known as ‘sanctuary scheme’ homes (accommodation specially adapted to provide 
protection for women at severe risk of domestic violence). They are all tenants of 
registered social landlords and they all receive or received HB. They challenge the 
validity of reg B13, as it applies to them, on equality grounds. More specifically, 
they contend that there has been a violation of their rights under Article 14 of 
the European Convention on Human Rights (‘ECHR’), taken with Article 8 and/
or Article 1 of the First Protocol (‘A1P1’) and in A’s case that there has been a 
breach by the Secretary of State of the Public Sector Equality Duty (‘PSED’) under 
the Equality Act 2010. They are supported in their challenges by the Equality and 
Human Rights Commission (‘EHRC’), which was given permission to intervene.

4. In the first set of proceedings, issued by MA and others, some of the claims 
(including MA’s claim) were resolved. When the case reached the Court of Appeal 
the claims remaining in issue were those of Jacqueline Carmichael, Richard Rourke, 
Mervyn Drage, JD and James Daly. Their claims were rejected by the Divisional 
Court (Laws LJ and Cranston J) [2013] EWHC 2213 (QB), [2013] PTSR 1521, and 
the Court of Appeal (Lord Dyson MR, Longmore and Ryder LJJ) [2014] EWCA Civ 
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13, [2014] PTSR 584. The other appeal arises from proceedings brought separately 
by A and the Rutherford family. Their claims were dismissed at first instance by 
different judges, but their appeals were heard together, and both succeeded in the 
Court of Appeal (Lord Thomas of Cwmgiedd CJ and Tomlinson and Vos LJJ) [2016] 
EWCA Civ 29. A, who is in a sanctuary scheme, succeeded under Article 14 on 
the ground of sex discrimination, but failed in her claim under the Equality Act 
2010. The Rutherfords succeeded under Article 14 on the ground of disability 
discrimination. The Secretary of State is the respondent in the MA case and is the 
appellant in relation to A and the Rutherfords. (In the case of A, there is a cross 
appeal against the rejection of her Equality Act claim.) The key facts relating to the 
individual claimants are summarised in appendix 1 to this judgment.

Housing benefit and reg B13
5. HB is a means tested benefit provided under section 130 of the Social Security 
Contributions and Benefits Act 1992 and subordinate regulations. (It is due to be 
replaced eventually by Universal Credit, which is in the process of being rolled out 
across parts of the United Kingdom.) Its purpose is to help claimants with their 
rental costs. There is a prescribed mechanism for determining in each case the 
appropriate maximum housing benefit (‘AMHB’). Section 130A of the 1992 Act, as 
inserted by section 30(2) of the Welfare Reform Act 2007 and amended by section 
69(3) of the Welfare Reform Act 2012, allows regulations to provide for the amount 
of the claimant’s rental liability to be taken into account in calculating the AMHB 
to be less than the actual liability.

6. The AMHB is calculated by reference to the ‘eligible rent’. Reg B13 provides for 
adjustment of the eligible rent and AMHB in the area of social sector housing. The 
relevant parts are as follows:

(1) The maximum rent (social sector) is determined in accordance with paras (2) 
to (4).

(2) The relevant authority must determine a limited rent by–

  (a) determining the amount that the claimant’s eligible rent would be in 
accordance with regulation 12B(2) …

  (b) where the number of bedrooms in the dwelling exceeds the number of 
bedrooms to which the claimant is entitled in accordance with paras (5) to 
(7), reducing that amount by the appropriate percentage set out in para (3); …

(3) The appropriate percentage is–

  (a) 14 per cent where the number of bedrooms in the dwelling exceeds by one 
the number of bedrooms to which the claimant is entitled; and

  (b) 25 per cent where the number of bedrooms in the dwelling exceeds by two 
or more the number of bedrooms to which the claimant is entitled.

(4) Where it appears to the relevant authority that in the particular circumstances 
of any case the limited rent is greater than it is reasonable to meet by way of 
housing benefit, the maximum rent (social sector) shall be such lesser sum as 
appears to that authority to be an appropriate rent in that particular case.

(5) The claimant is entitled to one bedroom for each of the following categories of 
person whom the relevant authority is satisfied occupies the claimant’s dwelling 
as their home (and each person shall come within the first category only which 
is applicable)–
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 (a) a couple (within the meaning of Part 7 of the Act);

 (b) a person who is not a child;

 (ba) a child who cannot share a bedroom;

 (c) two children of the same sex;

 (d) two children who are less than ten years old;

 (e) a child…

(6) The claimant is entitled to one additional bedroom in any case where –

 (a) a relevant person is a person who requires overnight care; or

 (b) a relevant person is a qualifying parent or carer.

…

(9) In this regulation ‘relevant person’ means–

 (a) the claimant;

 (b) the claimant’s partner;

  (c) a person (‘P’) other than the claimant or the claimant’s partner who is 
jointly liable with the claimant or the claimant’s partner (or both) to make 
payments in respect of the dwelling occupied as the claimant’s home;

 (d) P’s partner.

7. A person who requires overnight care is defined in reg 2(1) in terms which have 
the effect of not including any child.

8. HB is payable at a reduced rate to claimants with an income above the 
‘applicable amount’: Social Security Contributions and Benefits Act 1992 s130(1). 
Regulations determine the applicable amount and what income is to be taken 
into account. The applicable amount is set at a level which is intended to cover a 
claimant’s basic living needs other than rent.

Discretionary Housing Payments
9. There is also a statutory scheme for enabling Discretionary Housing Payments 
(‘DHPs’) to be made to persons who are entitled to HB and/or council tax benefit: 
Child Support, Pensions and Social Security Act 2000 s69. As the title indicates, 
such payments are discretionary. The scheme is funded by central government 
and administered by local authorities. By the terms of the Discretionary Financial 
Assistance Regulations 2001 SI No 1167, made under section 69 of the 2000 Act, an 
award may be made for such period as the authority considers appropriate in the 
particular circumstances of the case, and the authority is required to give reasons 
for its decision. There is no statutory right of appeal, but such decisions are in 
principle subject to judicial review. The practice is for the Department of Work 
and Pensions to make an annual DHP grant to local authorities in respect of their 
anticipated expenditure.

Equality rights
10. Two sets of equality rights are in issue: a) under Article 14 ECHR, taken together 
with Article 8 and/or A1P1, and b) under the Equality Act 2010.

11. Article 14 provides:
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The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a 
national minority, property, birth or other status.

12. The claimants other than A contend that reg B13 operates so as to cause 
unlawful disability discrimination. It is common ground that disability falls 
within ‘other status’. A contends that reg B13 operates so as to cause unlawful sex 
discrimination.

13. Article 8 protects private and family life. A1P1 protects rights in respect of 
property and possessions, and it is common ground that HB falls within its scope.

14. Section 149 of the Equality Act is headed ‘Public Sector Equality Duty.’ It 
provides in part:

(1) A public authority must, in the exercise of its functions, have due regard to the 
need to –

 (a) eliminate discrimination …;

  (b)  advance equality of opportunity between persons who share a relevant 
protected characteristic and persons who do not share it; …

 (c) …

(3) Having due regard to the need to advance equality of opportunity between 
persons who share a relevant protected characteristic and persons who do not 
share it involves having due regard, in particular, to the need to–

  (a) remove or minimise disadvantages suffered by persons who share a 
relevant protected characteristic that are connected to that characteristic;

  (b) take steps to meet the needs of persons who share a relevant protected 
characteristic that are different from the needs of persons who do not share it; 
…

15. Disability and sex are among the protected characteristics set out in section 
149(7) of the Equality Act 2010.

Evolution of reg B13
16. The evolution of reg B13 is described in detail in the judgments given in the 
case of MA and others by the Divisional Court (paras 20 to 33) and the Court of 
Appeal (paras 15 to 36). Paragraphs 20 to 33 of the judgment of Laws LJ in the 
Divisional Court are reproduced at appendix 2 to this judgment. In summary, 
as part of its policy for curbing public expenditure the government aimed to 
ensure that social sector tenants of working age who were occupying premises 
with more bedrooms than they required should, wherever possible, move into 
smaller accommodation. It was recognised at an early stage that a policy based 
purely on numbers of rooms and occupants would cause problems for some with 
disabilities, and there was a debate within government and Parliament about how 
such problems should be addressed. The government initially decided that, rather 
than creating general exceptions for persons with disabilities (or certain categories 
of persons with disabilities), their needs should be met as necessary through a 
scheme of discretionary housing payments based on individual assessments.

17. Regulation B13 as first introduced by SI 2012/3040 did not include para 6 
(‘The claimant is entitled to one additional bedroom in any case where – (a) the 
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claimant or the claimant’s partner is (or each of them is) a person who requires 
overnight care; or (b) the claimant or the claimant’s partner is (or each of them is) 
a qualifying parent or carer.’) This para was added by SI 2013/665.

18. The EHRC correctly pointed out in its written case, para 8, that there has been 
a change in the structure of the under-occupation criteria now contained in reg 
B13. When under-occupation criteria were first introduced, the provision for 
determining the number of bedrooms required by a household depended entirely 
on the number of occupants, their ages and sexes, and whether any of them were 
a couple. Para 6 contains provision for some disability-related need. The result is 
a composite provision, structured on the basis of a non-disabled ‘norm’ but with 
provision for certain classes of disability-related need.

19. Parts of reg B13 in its current form owe their origin to the decision of the Court 
of Appeal in Burnip v Birmingham City Council [2012] EWCA Civ 629, [2013] PTSR 
117. This arose from a provision in reg 13D(3) of the Housing Benefit Regulations 
2006 (introduced by regulation 7 of the Housing Benefit (Local Housing Allowance 
and Information Sharing) Amendment Regulations 2007 SI No 2868 and amended 
by regulation 2(6) of the Housing Benefit (Amendment) Regulations 2010 SI No 
2835 which came into force on 1 April 2011), in similar terms to reg B13(5). The 
court heard appeals in three cases. In Burnip and a second case the claimants 
were adults with disabilities who required the presence of a carer throughout the 
night. By the time that the matter reached the Court of Appeal, there had been a 
legislative amendment which met those cases (by allowing an additional bedroom 
where the claimant or claimant’s partner required overnight care). The third 
case, Gorry v Wiltshire County Council, concerned a family including two children 
of the same sex who suffered from severe disabilities which made it inappropriate 
for them to share a bedroom.

20. The court held that in each case there had been discrimination under Article 
14, because reg B13 had a disparate adverse impact on persons with disabilities, 
and that the discrimination had not been justified. The court recognised that 
DHPs had a valuable role to play but it did not consider that they provided an 
adequate response to the problem in the types of case with which the court was 
concerned. The reasons for the court’s decision that the discrimination was not 
justified were given by Henderson J, with whom Maurice Kay LJ (para 23) and 
Hooper LJ (para 25) agreed. Henderson J emphasised (para 64) that he was not 
suggesting a general exception from the normal bedroom test for disabled people 
of all kinds. The exception, he said, was sought only for a very limited category 
of claimants, namely those whose disability was so severe that an extra bedroom 
was needed for a carer to sleep in, or in cases like that of Mr Gorry where separate 
bedrooms were needed for children who, in the absence of disability, could 
reasonably be expected to share a room. He observed that such cases were by 
their nature likely to be relatively few in number, easy to recognise, not open to 
abuse and unlikely to undergo change or need regular monitoring. He added that 
the fact that Parliament had now legislated for cases like that of Mr Burnip could 
be viewed as recognition by Parliament of the justice of such claims. Ten months 
later, reg B13 was amended to insert para (5)(ba), which covered Mr Gorry’s case.

Judgments under review
21. In the MA proceedings the Court of Appeal accepted that reg B13 had a 
discriminatory effect on some people with disabilities, but it held that the 
discrimination was justified, primarily because the Secretary of State was 
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entitled to take the view that it was not practicable to exempt an imprecise class 
of persons to whom the bedroom criteria would not apply because they needed 
extra bedroom space by reason of disability. The DHP scheme had the benefit of 
flexibility and was also appropriate because the nature of a person’s disability and 
disability-related needs may change over time.

22. In reaching this conclusion the court applied the test whether the Secretary of 
State’s policy was ‘manifestly without reasonable foundation.’

23. The court rejected the argument that the case of Mrs Carmichael, who needed 
to sleep in a separate room from her husband on account of her disability, was 
materially indistinguishable from the Gorry situation of children who were unable 
to sleep in the same room, which had now been catered for by the new provision 
contained in reg B13(5)(ba). The court held that the Secretary of State was entitled 
to provide greater protection for a child than an adult because the best interests of 
a child are a primary consideration, citing R (JS) v Secretary of State for Work and 
Pensions (Child Poverty Action Group intervening) [2013] EWHC 3350, paras 42 to 
46 (Elias LJ).

24. The court also rejected the allegation of a breach of the PSED. It emphasised 
(para 83) that ‘the principal question in relation to the PSED is not whether the 
decision (or ‘outcome’) is justifiable, but whether, in the process leading to the 
making of the decision, the decision-maker had ‘due regard’ to the relevant 
considerations’, citing the review of the case law by McCombe LJ in R (Bracking) 
v Secretary of State for Work and Pensions [2013] EWCA Civ 1345, (2013) 16 CCLR 
479, [2014] EqLR 60, para 26. It upheld the finding of the Divisional Court that the 
effects of the HB cap were properly considered.

25. In the proceedings relating to A and the Rutherford family, the Court of 
Appeal held that the situation of the Rutherford family, who included a child 
with disabilities requiring an overnight carer on certain days of the week, was 
indistinguishable from that of an adult with disabilities requiring an overnight 
carer, to which the decision in Burnip and reg B13(6) applied. As explained at 
para 7, a child who requires overnight care does not come within the statutory 
definition of a person who requires overnight care.

26. The court held that the reasoning in Burnip applied also in the case of A, a 
female victim of domestic violence living in accommodation adapted under a 
sanctuary scheme, because the category of persons in such schemes was limited 
to a relatively small number of victims (albeit growing), who were easy to identify, 
not liable to abuse the scheme, unlikely to undergo change and not in need of 
regular monitoring.

27. The court therefore held that there had been a breach of Article 14 in both 
cases. As to the PSED, the court held that the Secretary of State had properly 
considered the questions of disability based discrimination and gender-based 
discrimination.

Did the courts apply the right test?
28. The primary contention of the claimants in MA is that the Divisional Court 
and the Court of Appeal applied the wrong test in asking themselves whether the 
discriminatory treatment about which the claimants complained was manifestly 
without reasonable foundation. In a case involving disability discrimination, 
weighty reasons for justification were required. It was wrong, they submitted, 
to see the case as one involving a matter of general economic or social policy, to 
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which the manifestly without reasonable foundation test was appropriate. No 
objection was being raised to the general policy of reg B13. The objection was to 
the application of the policy in a way which unjustifiably discriminated against a 
group of people with disabilities.

29. The Divisional Court and the Court of Appeal based their approach on the 
judgment of Lady Hale, with which the other members of the court agreed, 
in Humphreys v Revenue and Customs Comrs [2012] 1 WLR 1545. It is necessary to 
set out the relevant passage at some length:

15. The proper approach to justification in cases involving discrimination in 
state benefits is to be found in the Grand Chamber’s decision in Stec v United 
Kingdom 43 EHRR 47. The benefits in question were additional benefits for people 
who had to stop work because of injury at work or occupational disease. They 
were entitled to an earnings related benefit known as reduced earnings allowance. 
But on reaching the state pension age, they either continued to receive reduced 
earnings allowance at a frozen rate or received instead a retirement allowance 
which reflected their reduced pension entitlement rather than reduced earnings. 
Women suffered this reduction in benefits earlier than men because they reached 
state pension age at 60 whereas men reached it at 65.

16. The court repeated the well-known general principle that:

  ‘A difference of treatment is, however, discriminatory if it has no objective 
and reasonable justification; in other words, if it does not pursue a legitimate 
aim or if there is not a reasonable relationship of proportionality between the 
means employed and the aim sought to be realised.’ (para 51)

However, it explained the margin of appreciation enjoyed by the contracting 
states in this context, at para 52:

  ‘The scope of this margin will vary according to the circumstances, the subject 
matter and the background. As a general rule, very weighty reasons would 
have to be put forward before the court could regard a difference in treatment 
based exclusively on the ground of sex as compatible with the Convention. 
On the other hand, a wide margin is usually allowed to the state under the 
Convention when it comes to general measures of economic or social strategy. 
Because of their direct knowledge of their society and its needs, the national 
authorities are in principle better placed than the international judge to 
appreciate what is in the public interest on social or economic grounds, 
and the court will generally respect the legislature’s policy choice unless it is 
‘manifestly without reasonable foundation’.’

17. The phrase ‘manifestly without reasonable foundation’ dates back 
to James v United Kingdom (1986) 8 EHRR 123, para 46, which concerned the 
compatibility of leasehold enfranchisement with Article 1 of the First Protocol. In 
the Stec case 43 EHRR 47, the court clearly applied this test to the state’s decisions 
as to when and how to correct the inequality in the state pension ages, which 
had originally been introduced to correct the disadvantaged position of women. 
‘Similarly, the decision to link eligibility for reduced earnings allowance to the 
pension system was reasonably and objectively justified, given that this benefit is 
intended to compensate for reduced earning capacity during a person’s working 
life’: para 66. The Grand Chamber applied the Stec test again to social security 
benefits in Carson v United Kingdom 51 EHRR 13, para 61, albeit in the context of 
discrimination on grounds of country of residence and age rather than sex.
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18. The same test was applied by Lord Neuberger of Abbotsbury (with whom Lord 
Hope of Craighead, Lord Walker of Gestingthorpe and Lord Rodger of Earlsferry 
agreed) in R (RJM) v Secretary of State for Work and Pensions [2009] AC 311, 
which concerned the denial of income support disability premium to rough 
sleepers. Having quoted para 52 of the Stec case 43 EHRR 47 he observed, at para 
56, that this was ‘an area where the court should be very slow to substitute its 
view for that of the executive, especially as the discrimination is not on one of 
the express, or primary grounds’. He went on to say that it was not possible to 
characterise the views taken by the executive as ‘unreasonable’’. He concluded, at 
para 57:

  ‘The fact that there are grounds for criticising, or disagreeing with, these 
views does not mean that they must be rejected. Equally, the fact that the line 
may have been drawn imperfectly does not mean that the policy cannot be 
justified. Of course, there will come a point where the justification for a policy 
is so weak, or the line has been drawn in such an arbitrary position, that, even 
with the broad margin of appreciation accorded to the state, the court will 
conclude that the policy is unjustifiable.’

19. Their Lordships all stressed that this was not a case of discrimination on one 
of the core or listed grounds and that this might make a difference. In R (Carson) 
v Secretary of State for Work and Pensions [2006] 1 AC 173, both Lord Hoffmann 
and Lord Walker drew a distinction between discrimination on grounds such as 
race and sex (sometimes referred to as ‘suspect’) and discrimination on grounds 
such as place of residence and age, with which that case was concerned. But 
that was before the Grand Chamber’s decision in the Stec case 43 EHRR 47. It 
seems clear from Stec, however, that the normally strict test for justification of 
sex discrimination in the enjoyment of the Convention rights gives way to the 
‘manifestly without reasonable foundation’ test in the context of state benefits. 
The same principles were applied to the sex discrimination involved in denying 
widow’s pensions to men in Runkee v United Kingdom [2007] 2 FCR 178, para 36. If 
they apply to the direct sex discrimination involved in the Stec and Runkee cases, 
they must, as the Court of Appeal observed, at para 50, apply a fortiori to the 
indirect sex discrimination with which we are concerned.

30. Lady Hale added (para 22) that the fact the test is less stringent than the 
‘weighty reasons’ normally required to justify sex discrimination did not mean 
that the justifications put forward should escape ‘careful scrutiny’. On analysis the 
discrimination may be found to lack a reasonable basis. What Lady Hale said in the 
context of sex discrimination applies equally to disability discrimination, as Lord 
Dyson MR rightly held in the present case (para 59). Lord Dyson also emphasised 
that the fact that the court should apply the manifestly without reasonable 
foundation test, and should exercise considerable caution before interfering with 
the scheme approved by Parliament, did not lessen the need for careful scrutiny 
of the reasons advanced by the Secretary of State in justification of the scheme 
(para 60).

31. In the present case counsel for the claimants pointed out that in Humphreys the 
unsuccessful appellant did not argue for anything other than the test established 
in the Stec and RJM cases (para 20). It is therefore necessary to ask whether there is 
good reason to depart from what Lady Hale said in that case.

32. The fundamental reason for applying the manifestly without reasonable 
foundation test in cases about inequality in welfare systems was given by the 
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Grand Chamber in Stec (para 52). Choices about welfare systems involve policy 
decisions on economic and social matters which are pre-eminently matters for 
national authorities.

33. The claimants seek to counter that point by arguing that this case involves no 
challenge to a decision of that kind. They have no quarrel with the policy of reg 
B13. Their complaint is at a lower level and involves no question of economic or 
social judgment. Their complaint is simply that the manner of implementation of 
the policy discriminates against a vulnerable group, and that it is right to require 
weighty reasons to justify the discrimination rather than the broader policy itself.

34. Rejecting that argument, Lord Dyson MR said (paras 54 to 55) that although 
the precise detail and scope of the Regulations may not be matters of high policy 
in themselves, they formed an integral part of a high policy decision and could 
not be dismissed as technical detail; that the law in this area would suffer from 
undesirable uncertainty if the test were to vary according to whether the challenge 
were to high level policy or lower level policy; and that there was no hint of such a 
distinction in the European or domestic case law.

35. It was argued before this court that the rationale for the approach 
in Humphreys does not apply in the present case. In Humphreys the challenge was 
to a rule of the Child Tax Credit Regulations 2002 SI No 2007 that there should be a 
single payment of child tax credit (‘CTC’) for any child, and that it should be made 
to the parent with the main responsibility for the child. The revenue accepted that 
the scheme was indirectly discriminatory against men, but the court found that 
there was objective justification. The purpose of CTC was to help with meeting the 
needs of the household with primary responsibility for the child’s care. A choice 
had to be made whether, and if so how, the CTC should be split where parents had 
separated. The fact that men were less likely to receive CTC than women was not 
related to their gender in such a way as to show a lack of equal respect. It reflected 
the fact that men were more likely to be non-resident parents, and therefore less 
likely to need the CTC. The decision that there should be a single payment of CTC in 
respect of any child was a necessary part of achieving the government’s economic 
and social policy. By contrast, it was said that reg B13 bears unequally on those 
with disabilities because of their need in many cases for larger accommodation 
and it is not necessary for it to do so.

36. I will come on to consider the group of people who have a particular 
medical need for an additional bedroom, but the argument which I am presently 
considering goes too far. The claimants’ objections to reg B13 relate to their social 
as well as medical needs. The broad question which faced the secretary of state 
in relation to reg B13 and its potential impact on those with disabilities was 
whether to try to deal comprehensively with all problems of those who have any 
kind of disability (including social needs not dissimilar to those of other groups) 
within the precise rules of the regulation, or whether to accommodate them by 
a linked system of discretionary benefits. This is in my view a clear example of 
a question of economic and social policy, integral to the structure of the welfare 
benefit scheme, and it would not be appropriate to depart from the court’s normal 
approach. Otherwise, it would be too easy for a skilled lawyer to circumvent the 
general rule by couching the discrimination complaint in terms of an attack on 
matters of detail.

37. I accept that examples can be found of state benefit cases where European 
courts have spoken of a need for weighty reasons to justify discrimination. The 
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decision of the Grand Chamber in Andrejeva v Latvia 51 EHRR 28 is one such 
example. Latvian state pension rules discriminated against the applicant on 
grounds of her nationality. The Strasbourg court said that while a wide margin of 
appreciation is usually allowed to the state under the Convention when it comes 
to measures of economic or social strategy, in a case where nationality was the 
sole criterion for differential treatment very weighty reasons would have to be 
put forward to justify it. In that case there was, on the face of it, no reasonable 
foundation for such discrimination, and in those circumstances it was for the state 
to produce a good reason to justify it. In the language of Lady Hale in Humphreys, 
on careful scrutiny the discrimination had no reasonable justification. Other 
examples cited in argument included Zeman v Austria (Application no 23960/02, 
29 June 2006, [2006] ECHR 677); Luczak v Poland (Application no 77782/01, 27 
November 2007, [2007] ECHR 986), Markin v Russia 56 EHRR 8 and Vrountou v 
Cyprus (Application no 33631/06, 13 October 2015, [2015] ECHR 878). None of 
them contain a statement of general principle inconsistent with Humphreys.

38. I would affirm what was said in Humphreys in the passage cited above. It 
follows that in this case the courts have applied the correct test. The next question 
is whether they misapplied it.

Has the test been misapplied?
39. As a fall back to their argument that the wrong test has been applied, the 
claimants in MA contend that the courts below failed to give the reg B13 scheme 
sufficiently careful scrutiny and that, as a matter of principle, the availability of 
DHPs could not justify a reduction in the HB to which persons suffering from 
disabilities would be entitled but for reg B13.

40. The impact of reg B13 on those with disabilities was considered by the 
government and Parliament in depth. This is apparent from Laws LJ’s resume 
of the evolution of the policy (appendix 2). The reasons for the decision not to 
apply a general exemption from reg B13 for those suffering from disabilities, but 
instead to make good the shortfall in cases where it would be inappropriate to 
expect someone with a disability to move house (or make good the shortfall by 
other means such as taking a lodger), were also explained in witness statements by 
Beverley Walsh, a senior civil servant in the Department of Work and Pensions. The 
essential point she made was that the impact of reg B13 on those with disabilities 
was not uniform, but depended to a large degree on the nature and extent of their 
disabilities, as well as on their personal and social circumstances (such as whether 
they relied heavily on a local support network and whether suitable alternative 
accommodation was available, particularly if their present accommodation had 
been adapted to meet their individual needs). Some with disabilities would be 
significantly affected by the cap based on bedroom criteria; others would be no 
more affected than someone without disability.

41. In MA the Divisional Court and the Court of Appeal concluded after careful 
scrutiny that the secretary of state’s decision to structure the scheme as he did was 
reasonable. In general terms I agree. There was certainly a reasonable foundation 
for the secretary of state’s decision not to create a blanket exception for anyone 
suffering from a disability within the meaning of the Equality Act (which covers 
anyone who has a physical or mental impairment that has a more than minimal 
long term effect on the ability to do normal daily activities) and to regard a DHP 
scheme as more appropriate than an exhaustive set of bright line rules to cover 
every contingency.

CCLR June 2017 TEXT.indd   116 26/09/2017   07:31:59



A

B

C

D

E

F

G

H

I

J

K

20 CCLR June 2017 © Legal Action Group

117

20 CCLR 117 R (Carmichael and Rourke and others) v SSWP

42. However, that is not the end of the matter, for there are some people who 
suffer from disabilities such that they have a transparent medical need for an 
additional bedroom. Burnip and Gorry were in that category. Even before the 
decision in those cases there had been an amendment of the Regulations to ‘… 
include one additional bedroom in any case where the claimant or the claimant’s 
partner is a person who requires overnight care (or in any case where both of them 
are)’. Burnip was such a case. Gorry was a case where children required separate 
bedrooms for disability reasons. In those cases, which were rightly identified by 
the Court of Appeal as ones where the individuals’ medical condition was easy 
to recognise and gave rise to the need for a separate bedroom, there was no 
reasonable cause to apply the same cap on HB as if the bedrooms were truly 
under-occupied. (Henderson J said that such cases were likely to be few, but I do 
not see that as a significant factor in itself.)

43. That brings me to the cases of Jacqueline Carmichael and the Rutherford 
family. They are counterparts to Gorry and Burnip respectively.

44. Mrs Carmichael cannot share a bedroom with her husband because of her 
disabilities. Her position is directly comparable to that of the Gorry children, 
who could not share a bedroom because of their disabilities. But Mrs Carmichael 
is caught by reg B13 because para (5)(ba), which was introduced to meet 
the Gorry situation is confined to ‘a child who cannot share a bedroom’.

45. The Rutherfords need a regular overnight carer for their grandson who has 
severe disabilities. Their position is comparable to that of Mr Burnip, who needed 
an overnight carer. But the Rutherfords are caught by reg B13 because para (6)
(a), which covers the Burnip situation, does not extend to a child who requires 
overnight care.

46. There is no reasonable justification for these differences. The Court of Appeal 
in MA was persuaded (para 79) that there was an objective reasonable justification 
for treating Mrs Carmichael less favourably than a child in like circumstances, 
because the best interests of children are a primary consideration. I can see 
that there may be some respects in which differential treatment of children and 
adults regarding the occupation of bedrooms may have a sensible explanation. 
Expecting children to share a bedroom is not the same as expecting adults to do 
so. But I cannot, with respect, see a sensible reason for distinguishing between 
adult partners who cannot share a bedroom because of disability and children 
who cannot do so because of disability. And the same applies also to distinguishing 
between adults and children in need of an overnight carer.

47. There is also an ironic and inexplicable inconsistency in the secretary of state’s 
approach in the Carmichael and Rutherford cases which Lord Thomas CJ exposed 
in the latter at para 73:

He [the secretary of state] justified the distinction between making provision for 
a bedroom for disabled children but not for disabled adults by reference to the 
best interests of the child and explained the different treatment on that basis. On 
that basis, it seems to us very difficult to justify the treatment within the same 
regulation of carers for disabled children and disabled adults, where precisely the 
opposite result is achieved; provision for the carers of disabled adults but not for 
the carers of disabled children.

48. Lord Thomas CJ added that the court accepted that DHPs were intended to 
provide the same sum of money, but it was not persuaded that this justified the 
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different treatment of children and adults in respect of the same essential need 
within the same regulation. I agree.

49. I would therefore dismiss the secretary of state’s appeal in the Rutherford case, 
but I would allow Mrs Carmichael’s appeal and would hold that in her case there 
has been a violation of Article 14, taken with Article 8. (In these circumstances 
A1P1 adds nothing and does not require further consideration.)

50. The other claimants in MA are James Daly, Mervyn Drage, JD and Richard 
Rourke.

51. Mr Daly occupies a two-bedroom property. His severely disabled son, Rian, 
stays with him regularly, but he is not within the list of those who qualify for a 
bedroom under reg B13(5) because he spends less than half his time with his 
father. This has nothing to do with the fact of his disability. Mr Daly may have a 
powerful case for a DHP award, so that he can continue to pay his rent from state 
benefits for Rian’s sake, but I accept the secretary of state’s argument that he has 
no proper basis for challenging the HB and DHP structure on equality grounds.

52. Mr Drage is the sole occupier of a three-bedroom flat, which is full of 
accumulated papers. He suffers from an obsessive compulsive disorder. His 
hoarding of papers is no doubt connected to his mental illness, but that is very 
far from showing that he has a need for three bedrooms. It is not unreasonable for 
his claim for benefit to cover his full rent to be considered on an individual basis 
under the DHP scheme.

53. JD lives with his adult daughter, AD, who is severely disabled, in a specially 
constructed three-bedroom property. They have no objective need for that 
number of bedrooms. Because the property has been specially designed to meet 
her complex needs, there may be strong reasons for JD to receive state benefits to 
cover the full rent, but again it is not unreasonable for that to be considered under 
the DHP scheme.

54. Richard Rourke and his step-daughter live in a three-bedroom property. One 
of the bedrooms is used for the storage of equipment. It is another example of a 
case where it is not unreasonable for Mr Rourke’s claim for benefit sufficient to 
cover the whole of the rent to be considered on an individual basis under the DHP 
scheme.

55. I would therefore dismiss the claims of the MA claimants, other than Mrs 
Carmichael, that they have suffered unlawful disability discrimination.

Sanctuary schemes

56. A and her son live in a three-bedroom house. A has said in a witness statement 
that when she moved there she only needed a two-bedroom property, but that 
there was a shortage of two-bedroom properties and she accepted the offer of a 
three-bedroom property. This was prior to the events giving rise to her need for 
protection under the sanctuary scheme, which led to its adaptation to provide a 
high level of security, but the adaptations did not involve using the third bedroom. 
There is no objective need for her to have three bedrooms, one of which is 
unoccupied, but she is understandably loath to move (even if suitable alternative 
accommodation could be found and made appropriately secure), because she has 
lived in her present property for many years, she knows her neighbours well and 
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she feels safe where she is. Those are powerful reasons, but they have nothing to do 
with the number of bedrooms. Many other people may have very strong reasons 
for continuing to live in a larger property than they currently need in terms of size.

57. The Court of Appeal said in A’s case that while it had great sympathy with the 
secretary of state’s arguments for saying that it fell into the broad class for which 
DHPs were appropriate, Burnip obliged the court to hold otherwise (paras 54 to 
55). Like Burnip, A fell into an easily recognisable class few in number.

58. I have already said that I do not see the likely number of people affected as 
a critical factor in itself (para 42). To favour those in a small group with strong 
societal reasons for staying in a bigger property than they need over those in a 
larger group with equally strong or possibly stronger reasons would be truly 
irrational. The distinction between Burnip and A is that in Burnip there was a 
transparent medical need for an additional bedroom, whereas A has no need for a 
three-bedroom property. A’s case for staying where she is, strong as that case would 
appear to be, has nothing to do with the size of the property; Mr Burnip’s case had 
everything to do with the size of the property and its ability to accommodate a 
carer.

59. Notwithstanding my considerable sympathy for A and other women in her 
predicament, I would allow the secretary of state’s appeal in A’s case. I add that 
for as long as A, and others in a similar situation, are in need of the protection 
of sanctuary scheme housing, they must of course receive it; but that does not 
require the court to hold that A has a valid claim against the secretary of state for 
unlawful sex discrimination.

60. Lady Hale has reached a different conclusion. She considers that reg 13B 
operates so as to discriminate against women such as A who are victims of gender-
based violence, in breach of their rights under Article 14 taken with Article 8 of the 
ECHR. Lady Hale’s starting point is that while A has no need for more bedroom 
space than is allowed for under reg B13(5), she has a different type of need, that 
is, a need to stay where she is because it has been adapted as part of a scheme to 
provide her with a safe haven. Lady Hale says that her case cannot be equated 
with other people who may have a compelling case for staying where they are, 
because even if such people have a status for the purpose of Article 14, their cases 
would need individual evaluation (para 78). I agree that not everybody who could 
make out a strong case for remaining where they are could necessarily be fitted 
into a relevant ‘status’. An everyday example would be a person who lives close to 
and is the primary carer for an elderly parent, who is dependent on that person 
for being able to continue to live in the elderly parent’s own home. Whether the 
parent would be able to bring himself or herself within Articles 8 and 14 in such 
circumstances would be debatable. But the carer may be able to show a powerful 
case that there is a need for her to live where she does, even if she happens to have 
a spare bedroom; and that, leaving aside humanitarian considerations, the cost of 
state care for the parent would be likely far to exceed any saving by reducing the 
carer’s HB. I agree also with Lady Hale about the need for individual evaluation, 
and it was this consideration which primarily led the secretary of state to decide 
that cases of need for reasons unconnected with the size of the property should be 
dealt with through the DHP scheme.

61. Take also the case of JD and AD (referred to in para 53). Just as in A’s case, 
their property has been specially adapted to provide AD with an environment 
where she can live in safety. Lady Hale’s observation (in para 76) that because of its 
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special character, it will be difficult (if not impossible) for her to move elsewhere 
and would certainly put the State to further expense may equally be said of AD, 
but the court is unanimous that it is not unreasonable for JD and AD’s need for 
housing benefit to be considered under the DHP scheme, notwithstanding the 
differences between HB and DHP to which Lady Hale has referred in para 77 AD’s 
disabilities are at the severe end of the spectrum, but there can be degrees of 
disability, and the alterations to a property to accommodate the person’s needs 
may be on a larger or smaller scale. These are matters which the secretary of state 
may legitimately say require individual evaluation.

62. Such examples could be multiplied, but the point remains the same. It was 
recognised from the time that reg B13 was mooted that there will be some people 
who have a very powerful case for remaining where they are, on grounds of need 
unrelated to the size of the property. For reasons explained in the evidence (to 
which I have referred in para 40), it was decided not to try to deal with cases of 
personal need unrelated to the size of the property by general exemptions for 
particular categories but to take account of them through DHPs.

63. Lady Hale has observed that it has not been demonstrated that there would 
be insuperable practical difficulties in drafting an exemption from reg B13 for 
victims of gender-based violence who are in a sanctuary scheme and who need 
for that reason to stay where they are. In her witness statement on behalf of the 
secretary of state in A’s case, Ms Walsh drew an analogy between adaptations 
made to properties for persons with disabilities and adaptations made under 
sanctuary schemes. She made the point that the type of adaptations made and 
their cost is likely to vary from case to case, and by implication that they may be 
more easy or less easy to replicate. These factors would be relevant in considering 
the strength of the case for saying that the person concerned needs to stay where 
they are. A herself has emphasised that she regards the support of neighbours and 
family as critical, and that may well be so. But that is a personal factor which may 
not necessarily apply, or apply to the same degree, to other victims of domestic 
violence. It is also a factor which may apply as strongly to the elderly or persons 
with disabilities.

64. So while I agree that there would have been no insuperable practical difficulty 
in drafting an exemption from the size criteria for victims of gender violence who 
are in a sanctuary scheme and who need for that reason to stay where they are, 
deciding whether they really needed to stay in that particular property would at 
least in some cases require some form of evaluation. I leave aside the question 
debated in the evidence about whether some people in a sanctuary scheme 
might safely be able to make use of a spare room by taking in someone else such 
as a family member. Likewise, I do not suppose that there would be insuperable 
practical difficulties in drafting exemptions to meet other categories of people 
who may justifiably claim to have a need to remain where they are for reasons 
unconnected with the size of the accommodation, but this would again require 
an evaluative process.

65. Lady Hale considers that there is a further point of distinction between A’s case 
and AD’s case in that the state has a positive duty to provide effective protection to 
victims of gender-based violence. I do not think it necessary for present purposes 
to go into a comparative analysis of the duty of the state to A and AD, because I do 
not see that the duty to victims of gender-based violence mandates the means by 
which such protection is provided. A has not established that the adoption of reg 
B13 has deprived her, or is likely to deprive her, of a safe haven.
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66. Ultimately, whether the secretary of state could practicably have adopted 
a different approach is surely not the test. I have understood the court to be 
unanimous that the test is that laid down in Humphreys, to which I have referred. 
Applying that test, and recognising the need for careful scrutiny, I do not consider 
that the approach taken by the secretary of state was manifestly without reasonable 
foundation.

Public Sector Equality Duty (PSED)
67. As Lord Dyson MR said, the PSED is a duty on the part of a public authority to 
follow a form of due process, that is, an obligation to have due regard to the need 
to eliminate discrimination, and advance equality of opportunity, between those 
with and without a relevant protected characteristic. (See para 24 above.)

68. In relation to those with disabilities, the Divisional Court and the Court of 
Appeal in the MA case reached the concurrent conclusion on the evidence that the 
secretary of state had fulfilled the duty. Lord Dyson MR, at para 91, accepted that 
it was not sufficient for a decision-maker to have a vague awareness of his legal 
duties. Rather, he must have a focused awareness of the duties under section 149 
of the Equality Act and, in a disability case, their potential impact on people with 
disabilities. On the history of events (see appendix 1) and the evidence, especially 
of Beverley Walsh, the courts were well entitled to reach the conclusion that they 
did.

69. In relation to sex discrimination, in June 2012 the Department of Work and 
Pensions published an updated Equality Impact Assessment which considered 
the impact on those likely to be affected and their distribution, including by 
gender. It did not address the group of those within sanctuary schemes. The Court 
of Appeal concluded in A’s case at para 59:

It is clear that the secretary of state did address the question of gender-based 
discrimination. Those within the sanctuary schemes who would be adversely 
affected by regulation B13 were in fact few in number. It was not in the 
circumstances a breach of the PSED to fail to identify in the Equality Impact 
Assessment this very small group of those within the sanctuary schemes who had 
a need for an extra room; this was a very tiny and specific group.

70. I agree but I would make a further and more fundamental point. As A’s case 
illustrates, there is no automatic correlation between being in a sanctuary scheme 
and having a need for an extra bedroom. The reason that A has three bedrooms 
is not that she needs three bedrooms, but that no two bedroom properties were 
available when she first moved there. As I have said (at paras 56 to 58) her reasons 
for wanting to stay where she is are strong but unrelated to the size of the property. 
The fact that people may have strong personal or social reasons for wanting to stay 
in their property for reasons unrelated to the number of bedrooms (of which A is 
one example in her particular circumstances) was recognised and was planned to 
be taken account of through DHPs. Lady Hale takes a different view on this issue, 
as she does on the issue of discrimination under Articles 8 and 14 ECHR, but no 
useful purpose would be served by going back over the ground which separates us.

71. I would therefore dismiss A’s cross-appeal under the Equality Act 2010.
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Appendix 1: Factual summaries

Cases concerning adults with disabilities
1. Mrs Carmichael lives with her husband in a two-bedroom flat. She has spina 
bifida, hydrocephalus, double incontinence, inability to weight bear and recurring 
pressure sores. Her husband is her full time carer. She needs a special bed with 
an electronic mattress. She also needs a wheelchair beside the bed. Her husband 
cannot share the same bed, and there needs to be adequate space for her husband 
and nurses to attend to her needs. There is not enough space for him to have a 
separate bed in the same room. Their rent was previously met in full by HB, but 
this was reduced by 14 per cent under reg B13. The shortfall is presently covered 
by an award of DHP.

2. Richard Rourke is a widower and lives with his step-daughter in a three-
bedroom bungalow. Both have disabilities. They each occupy one bedroom and 
the third is used to store equipment. His rent was met in full by HB, but this was 
reduced by 25 per cent under reg B13 on the basis that he is under-occupying two 
bedrooms. (The fact that one bedroom is occupied on a part-time basis by his 
stepdaughter appears to have been overlooked, but that is not the basis of his legal 
challenge in these proceedings.)

3. Mervyn Drage lives on his own in a three-bedroom flat. He has significant 
mental health problems including obsessive compulsive disorder. He does not 
sleep in any of his bedrooms, which are all full of papers that he has accumulated. 
His rent used to be met in full by HB, but this was reduced by 25 per cent under 
reg B13.

4. JD lives with her adult daughter, AD, in a specially constructed three-bedroom 
property. AD has cerebral palsy with quadriplegia, learning difficulties, double 
incontinence and she is registered blind. She requires 24-hour care and support. 
JD provides full time care for her. The rent was met by a combination of HB and 
other statutory benefits. The HB was reduced by 14 per cent under reg B13. The 
shortfall is presently covered by an award of DHP.

Cases concerning children with disabilities
5.  James Daly is the father of Rian, a child who has severe disabilities. Rian is a 
full time wheel chair user and has other health problems including incontinence. 
He requires help with all aspects of daily living. Rian’s parents are separated and 
they share his care. Rian stays with his father every weekend, at least one day 
during the week and for part of school holidays. Mr Daly occupies a two-bedroom 
property. His rent used to be met in full by HB. This was reduced by 14 per cent 
under reg B13.

6.  Susan Rutherford is the grandmother of a teenage boy, Warren, who suffers 
from profound mental and physical disability. He requires 24-hour care by two 
people. He has been looked after by his grandmother since he was a few months 
old. She has been helped by her husband, Paul, since their marriage some years 
ago. They live in a three-bedroom house adapted for their accommodation. 
Respite care is provided by carers who stay overnight two nights a week. Without 
that help Warren’s grandparents would not be able to cope and he would have to 
go into a care home. The rent for the property used to be met in full by HB, but this 
was reduced by 14 per cent under reg B13.
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Sanctuary scheme accommodation
7.  A lives in a three-bedroom house with her son, who was conceived by her as 
a result of rape by a man with whom she had been in a relationship for a brief 
period. He has been exceptionally violent towards her and made threats regarded 
by the police as serious. Under a sanctuary scheme her property has been adapted 
to provide a high level of security and she receives on-going security monitoring. 
Her rent used to be met in full by HB, but this was reduced by 14 per cent under 
reg B13. The shortfall is covered by an award of DHP.

R (MA and others) v Secretary of State for Work and Pensions

Appendix 2: Extract from the Judgment of Laws LJ [2013] PTSR 1521, paras  
20–33

Evolution of the policy
20.  The proposed bedroom criteria measure was announced by the government 
in the 22 June 2010 budget: 2010 Budget – Responsibility, freedom, fairness: a 
five-year plan to re-build the economy (HC 61). It is plain from the published 
budget statement that this and other welfare reforms were part and parcel of the 
Government’s deficit reduction strategy, though other justifications, in terms of 
enterprise and fairness, were also claimed (‘reforming the welfare system to reward 
work’: para 1.31; ‘tackle welfare dependency and unaffordable spending’ – para 
1.92). Against that general background I may turn to the evidence concerning 
the manner and extent of the consideration given by the Government, as the 
prospective policy was elaborated over time, to the needs of the disabled.

(1) Officials’ advice

21. In a submission to the Minister for Welfare Reform of 20 August 2010 it was 
acknowledged that ‘[there] are likely to be a number of social sector tenants 
who cannot be found suitable alternative social sector accommodation of the 
right size’, and specific reference is made to ‘those caring full time for a disabled 
person ..’. On 21 January 2011 officials recorded the minister’s agreement that 
‘any exemptions eg because the claimant is unable to work due to a disability, 
should be contingent on their landlord being unable to offer any suitable sized 
accommodation’, and the minister was asked to consider other groups as possible 
candidates for exemption. By 12 August 2011 it was being said there was ‘a strong 
case for exempting disabled claimants where significant adaptations have been 
made to their properties’. It was suggested that the minister ‘announce a £20m 
per annum increased DHP package for .. 2013/14 and 2014/15’, funded by an 
increase in the planned reduction rates from 23 per cent to 25 per cent. At paras 
6–15 of the officials’ paper of 12 August 2011 there is a detailed discussion of the 
background and the options available see also Annex A to the paper. It includes 
the statement, at para 9, that ‘[there] is a strong case for an exemption from the 
size criteria measure for disabled people living in adapted accommodation or 
properties that have been specially suited to their needs’. In Annex A the officials 
canvassed arguments for their recommendation of ‘an increase to the DHP pot’ 
(DHPs are payable, as Henderson J observed in Burnip’s case [2013] PTSR 117, 
para 46, from a capped fund).

22.  From August 2011 onwards there was a consistent view within government 
that the most workable solution to the difficulties for the disabled arising from 
the impact of the bedroom criteria was an increase in what could be made 
available through DHPs. In response to the paper of 12 August 2011, the minister 
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had asked for more information on the likely reaction of the Treasury and ‘the 
lobby’ (a shorthand for various interested groups). In a paper of 2 September 2011 
officials note that the lobby had singled out those living in significantly adapted 
accommodation as a group which should be exempted. They indicate (para 4) 
that they have given consideration to the possibility of exempting this group and 
other ‘hard cases’, and state:

  … trying to define ‘significantly adapted accommodation’ for exemption 
purposes would not be workable. Such an exemption would be difficult and 
expensive to deliver effectively, especially within universal credit. It would 
either be too broad brush or leave out many other, equally deserving cases. We 
therefore recommend in our submission of 12 August increasing the DHP pot 
by £20m in 2013/14 and 2014/15. This approach would enable local authorities 
to make decisions at a local level about which cases should be prioritised for 
financial help to meet any shortfall caused by this measure.

The officials note, however, at para 7:

  A DHP approach is likely to attract criticism for lacking the certainty .. that 
only an exemption would appear to be able to offer in these cases .. this 
approach may produce inconsistencies in the way individual cases are treated 
across different parts of the country.

At para 8 the officials refer to a survey carried out by them, to which 56 local 
authorities and housing associations had responded, and which (together 
with meetings with ‘various stakeholders’) ‘is helping to inform our approach 
to implementation as well as highlighting the pressure points most likely to be 
raised in the Lords Committee stages of the Welfare Reform Bill’. They set out ten 
key bullet points from the survey. Three of them were:

	 •	 	For	those	providers	questioned	there	appears	to	be	a	shortage	of	both	one	
bed homes and much larger four+ homes.

	 •	 	The	majority	of	providers	allocate	homes	to	underoccupying	households	to	
a certain extent. It is more common in smaller two bed homes than bigger 
homes.

	 •	 	Most	 authorities	 allocate	 to	 underoccupiers	 most	 commonly	 for	 disabled	
needs and due to lack of suitable stock.

23. On 29 September 2011 officials informed the minister that the Treasury 
declined to agree the proposed means of funding the suggested DHP package, 
and accordingly suggested a revised approach: that the HB reduction rates be 
revised upwards, to 14 per cent and 25 per cent for one and two excess bedrooms 
respectively, and ‘[that] we use the increased level of savings to provide a £25m 
DHP package to mitigate the impact of this measure in a targeted way’. In the 
same document they report amendments received from two members of the 
House of Lords which proposed six categories of case for exemption from the 
reductions. The officials set out arguments against these proposals, of which the 
first was ‘affordability (most of these would significantly erode savings)’. Then, at 
para 16 this appears:

  DHPs provide a targeted means of mitigating the impact of this measure from 
a limited funding pot. It is also in line with a localised approach which will 
allow local authorities to take into account the circumstances of individual 
households.
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More detail is given in the Annex to the submission of 29 September 2011. Thus:

  18. Although the discretionary nature of DHPs can run the risk of uncertainty 
for individuals, it does have a number of advantages:

	 •	 	It	would	enable	LAs	to	provide	additional	help	to	claimants	based	upon	a	
local-level decision about need.

	 •	 	It	would	deliver	mitigation	in	a	targeted	way	that	ensures	limited	funds	are	
not wasted on cases where the shortfall can be met by the individual ..

	 •	 	We	will	also	allocate	this	money	to	local	authorities	in	a	way	that	broadly	
reflects need in relation to the impact of this measure.

At para 20 of the Annex the officials state: ‘Based on average weekly losses from 
the size criteria, £25m annual funding [sc the proposed DHP package] would be 
sufficient to remove approx 35,000 claimants from the impacts of the social sector 
size criteria’. At para 21:

  We will monitor demand for DHPs in relation to this measure and how they 
are being used by local authorities.

(2) Children’s Commissioner’s Paper

24. In January 2012 the Children’s Commissioner (established by the Children 
Act 2004) published a Child Rights Impact Assessment of the Welfare Reform Bill. 
I should refer briefly to this given Ms Markus’ submissions on section 149 of the 
[Equality Act 2010] and the PSED. In section 2 the commissioner opines that the 
proposed reductions in HB in the public sector will have deleterious effects on 
children:

  Such penalties are likely to have a particular impact on disabled children, 
where spare rooms may be needed for equipment storage and/or overnight 
carers, unless they are excluded from the Bill. We understand that the DWP’s 
intention is to make provision for overnight carers where this is required; 
however, the [equality impact assessment] says that there will be provision for 
a bedroom for overnight carers for ‘the claimant or their partner’, but does not 
mention carers for children. Children waiting for an adoptive family .. will 
also be affected, as will children whose care is shared by separated parents 
[Other examples are given].

(3) Equality Impact Assessment and the July and August 2012 Circulars

25.  In June 2012 the Department for Work and Pensions (‘DWP’) published an 
updated equality impact assessment on the proposed size criteria for HB. Para 
9 refers to the proposal, as it had become, to add £30m per year to the DHP fund 
from 2013–14, stating that it was ‘expected to mitigate some of the impacts of the 
measure, in particular the effects on disabled people and those with foster caring 
responsibilities’. Paras 20–21 describe the department’s ongoing discussions with 
stakeholders. Paras 22 et seq offer a breakdown of the numbers of HB claimants 
thought likely to be affected (660,000 altogether), the distribution of losses among 
them (from £5 to £25 and over per week), the numbers who might ‘float off ’ HB 
altogether, tenure types (as between local authority and housing association 
tenants), regional distribution of those affected, and distribution by reference to 
family circumstances and gender. There is specific reference to disabled persons, 
who are accepted, at para 42, as ‘more likely to be affected by the introduction of 
size criteria’, and there is a prediction, at paras 43–44, that 56 per cent to 63 per cent 
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of those affected will be disabled, depending on the sense attributed to disability. 
Para 59 describes the department’s plans for monitoring and evaluation of the 
policy’s effects.

26.  In July 2012 Circular HB/CTB A4/2012 was issued to local authorities. The 
background to the 2012 Regulations is explained, and the effect of the changes 
summarised. Para 9 reacts to the judgments in Burnip’s case [2013] PTSR 117, 
which it will be recalled had been handed down on 15 May 2012. The circumstances 
of the first two claimants, who needed the presence of carers throughout the 
night, are dealt with in the Regulations (the closing words of regulation 13D(3), 
identical as I have said to B13(5) for those renting in the public sector). The 
circular concentrated on the third case in the appeal from Burnip’s case, that of 
Mr Gorry:

  9. Due [sic] to [the decision in Burnip’s case] those whose children are said to be 
unable to share a bedroom because of severe disabilities will be able to claim 
[HB] for an extra room from the date of the judgment, 15 May 2012. However it 
will remain for local authorities to assess the individual circumstances of the 
claimant and their family and decide whether their disabilities are genuinely 
such that it is inappropriate for the children to be expected to share a room. 
This will involve considering not only the nature and severity of the disability 
but also the nature and frequency of care required during the night, and the 
extent and regularity of the disturbance to the sleep of the child who would 
normally be required to share the bedroom. This will come down to a matter 
of judgment on the facts.

DHPs are addressed later in the circular. At that stage the extra £30m was ‘aimed 
specifically at two groups: Disabled people living in accommodation that has 
been substantially adapted to their needs, .. [and] Foster carers including those 
between foster placements’ (para 52). This follows:

  54. There are many reasons, as well as those mentioned in para 52, why it 
may not be appropriate for someone with a disability to either move house 
or make up any shortfall in rent themselves. A good example of this may 
be an individual or family who rely heavily on a local support network. In 
circumstances such as these it may be appropriate to use the DHP fund to 
make up the shortfall in their rent.

Then after describing various means by which affected persons might be able to 
make up the shortfall caused by the reduction in their HB, this appears:

  67. For those claimants who cannot cover a reduction in [HB] from their own 
resources and who have a compelling case for remaining in their current 
accommodation, there is the DHP fund ..

27.  On 1 August 2012 Circular HB/CTB A6/2012 was issued. It was specifically 
concerned with the Burnip case: more particularly with facts such as those of Mr 
Gorry’s appeal. It indicated, at para 2, that the DWP had sought permission to 
appeal the decision to the Supreme Court. The advice given in para 9 of Circular 
HB/CTB A4/2012 was replicated in para 8. Para 7 also had this:

  When a claimant says that their children cannot share a bedroom, [local 
authorities] should expect to be provided with sufficient medical evidence 
to satisfy themselves that these factors [sc claimed severe disability] are 
sufficiently weighty in the individual case to make it inappropriate for the 
children to share a bedroom on a continual basis. Only in such circumstances 
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will they be justified in making an exception to the normal application of the 
size criteria and granting HB on the basis of an additional bedroom.

(4) Circular HB/CTB U2/2013

28. Circular HB/CTB U2/2013was issued on 12 March 2013. As I have 
foreshadowed it is material to the third ground of challenge (the deployment of 
guidance to prescribe the means of calculating the appropriate maximum HB). 
It indicated, at para 5, that the secretary of state did not propose to pursue the 
appeal (or prospective appeal) in Burnip’s case [2013] PTSR 117. This follows:

  6. This means that from the date of the Court of Appeal judgment on 15 May 
2012, local authorities (‘LAs’) should allow an extra bedroom for children who 
are unable to share because of their severe disabilities following the guidelines 
as set out in paras 7 to 10 below.

  7. When a claimant says that their children are unable to share a bedroom, it 
will be for LAs to satisfy themselves that this is the case, for example, a claim is 
likely to be supported by medical evidence and many children are likely to be 
in receipt of disability living allowance (‘DLA’) for their medical condition. In 
addition LAs must consider not only the nature and severity of the disability, 
but also the nature and frequency of care required during the night, and the 
extent and regularity of the disturbance to the sleep of the child who would 
normally be required to share the bedroom. In all cases this will come down to 
a matter of judgement on facts of each individual case.

  8. It should be noted that the judgment does not provide for an extra bedroom 
in other circumstances, for example, where the claimant is one of a couple 
who is unable to share a bedroom or where an extra room is required for 
equipment connected with their disability.

(5) The DHP Guidance Manual, April 2013

29.  This document of April 2013 (the Discretionary Housing Payments Guidance 
Manual) (‘the DHP Guidance Manual’) contains very full guidance as to the use of 
DHPs. It reminds authorities, at para 1.10, that their DHP funds are cash limited. 
It reviews the whole scheme. It canvasses the possibility of allowing applications 
in advance from persons affected by the HB, at paras 4.5–4.6, and making an 
award not limited in time to a disabled claimant likewise affected, at para 5.3. 
A ‘Good Practice Guide’ is included in the DHP Guidance Manual. It contains a 
substantial discussion of the HB. It states:

  1.10 The Government has provided additional funding towards DHPs 
following the introduction of the benefit cap. This additional funding is 
intended to support those claimants affected by the benefit cap who, as a result 
of a number of complex challenges, cannot immediately move into work or 
more affordable accommodation.

Specific types of case are then enumerated, at para 1.11, and carefully discussed, 
and worked examples are given. I should note these passages:

  2.5 For claimants living in specially adapted accommodation, it will sometimes 
be more cost-effective for them to remain in their current accommodation 
rather than moving them into accommodation which needs to be adapted. 
We therefore recommend that local authorities identify people who fall into 
this group and invite a claim for DHPs.
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  2.7 The allocation of the additional funding for disabled people broadly 
reflects the impact of this measure and the additional funding needed to 
support this group. However, due to the discretionary nature of the scheme, 
LAs should not specifically exclude any group affected by the removal of the 
spare room subsidy or any other welfare reform. It is important that LAs are 
flexible in their decision-making.

Other types of case discussed include adopters (paras 2.9–11) and foster carers, in 
particular (para 2.13) carers for two or more unrelated foster children.

30. At paras 5.4–5.5 the Good Practice Guide poses a series of practical questions 
under two heads, ‘The household’s medical circumstances, health or support 
needs’ and ‘Other circumstances’. The bullet points under the latter head (13 
in number) demonstrate a series of different cases, none of them necessarily 
involving disability, in which the claimant may encounter particular difficulty 
or hardship in seeking alternative accommodation in response to the reduction 
in his/her HB which the local authority may think it right to consider in deciding 
whether to make an award of DHP. I will just set out the first two instances:

  Is the claimant fleeing domestic violence? This may mean they need safe 
accommodation on an emergency basis so the concept of having time to shop 
around for a reasonably priced property is not appropriate.

  Does the household have to live in a particular area because the community 
gives them support or helps them contribute to the district?

(6) Statements in Parliament

31. I turn next to the parliamentary debates on the 2012 Regulations. It will be 
recalled that the Regulations were subject to the affirmative resolution procedure. 
On 15 October 2012 in the House of Lords the Parliamentary Under-Secretary of 
State, Lord Freud, referred to the £30m addition to the DHP fund for 2013–14, 
of which £5m was to be earmarked for foster carers. Concern was expressed in 
the debate as to ‘the dramatic consequences that these regulations will have for 
disabled people’. Lord Freud stated (Hansard (HL Debates) 15 October 2012, col 
GC485):

  As noble Lords will remember, the £30m is divided so that £25m is to cover 
people with significant adaptations. We estimate that there are around 35,000 
claimants, particularly wheelchair users, who have accommodation adapted 
to their needs .. The core question, raised by [Lord McKenzie and Lady Hollis] 
was whether there is suitable accommodation. I know it is a concern. Clearly, 
it varies across the country. This is not about making people move into it. 
Many will prefer to stay. What will happen in practice is that there will be a 
very varied effect on individuals. One can tier up the problems and end up 
with someone in a very difficult position. We had some examples today. This 
is exactly where we would expect the DHP to come into effect. A lot of people 
will decide that they will have enough money or that they will be able to take 
in a lodger or take extra work. Those are the kind of decisions that we expect 
to happen in the marketplace. There will, of course, be a residue of bigger 
problems.

32.  In the House of Commons on 16 October 2012 the minister, Mr Webb, answered 
a question about what the position would be where a disabled or elderly tenant 
had had adaptations made to his accommodation. He said:
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  We looked at whether we could simply exclude any house that had had any 
adaptation done to it. It quickly became apparent that there is a spectrum 
of adaptations .. Trying to define in legislation that this or that type of 
adaptation was or was not exempt was very complex. Rather than having a 
blanket exemption for a ramp or a stair rail, we have allocated money to local 
authorities [sc the £30m DHP], which broadly matches what we think would 
be the cost of protecting people in the circumstances that the Hon gentleman 
had described ..

33.  At Prime Minister’s Questions on 7 March 2013 the Prime Minister stated that 
‘people with severely disabled children are exempt’ [from the bedroom criteria]: 
Hansard (HC Debates) 6 March 2013, col 949. On 12 March 2013 the secretary 
of state, in a written ministerial statement, referred to the DHP Guidance to be 
issued the following month (and which I have described above) and indicated 
that he would ‘closely monitor and adjust the implementation of the policy .. to 
ensure that the needs of these groups [ priority groups other than foster carers and 
armed forces personnel] are effectively addressed in the longer term’: Hansard (HC 
Debates) 12 March 2013, col 10WS.

LADY HALE (dissenting in the A case) (with whom Lord Carnwath agrees):

72.  It is perhaps unfortunate that two very different sorts of case, raising very 
different issues about the removal of the spare room subsidy, should have been 
dealt with together. As Lord Toulson has demonstrated, the disability cases are 
about whether people need extra space because of their disability. The link 
between the number of bedrooms for which housing benefit is paid and their 
needs is direct and obvious. The regulation denies them the benefit they need 
to pay for the amount of space they need. The case of A, and others like her in 
sanctuary schemes, is different. Her need is not for space but to stay where she 
is. The effect of the regulation is to deny her the benefit she needs in order to stay 
in the accommodation she needs. In my view this is unjustified discrimination 
against her on grounds of her sex. But the reasons are quite different from the 
reasons in the disability cases.

73.  It has been recognised for a long time, both nationally and internationally, that 
the State has a positive obligation to provide effective protection for vulnerable 
people against ill-treatment and abuse, not only from agents of the State but 
also from private individuals. The aim of such protection is effective deterrence: 
prevention of the abuse taking place at all is a far more effective remedy than 
punishment or compensation after the event. Several of the Convention rights 
may be violated by the failure to provide effective protection. Thus, in the well-
known case of X and Y v The Netherlands (1986) 8 EHRR 235, the failure of the 
authorities to provide the protection of the criminal law for a mentally disabled 
young woman against sexual abuse was a violation of the right to respect for 
private life under Article 8. In Z v United Kingdom (2001) 34 EHRR 3, the failure 
to provide the protection of the child care system for a family of children against 
prolonged neglect by their parents was a violation of their right not to be subjected 
to ill-treatment under Article 3. In Opuz v Turkey (2010) 50 EHRR 28, the failure 
to provide the protection of the criminal law or a safe haven scheme for a wife 
against repeated violent attacks by her husband was a violation of her rights under 
Article 3.

74. Significantly, in Opuz v Turkey, the court also recognised that this failure was 
a breach of Article 14, the right to the equal enjoyment of the Convention rights, 
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because gender-based violence such as this has been internationally recognised 
as a form of discrimination against women. The court quoted, among other things, 
Article 1 of the Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW) which defines discrimination as:

[A]ny distinction, exclusion or restriction made on the basis of sex which has the 
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise 
by women, irrespective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other field.

Obviously, to deny women protection against gender-based violence, such that 
they cannot live an equal life with men, is discrimination against them in the 
enjoyment of their fundamental rights. As the United Nations Commission on 
Human Rights put it, in resolution 2003/45:

[A]ll forms of violence against women occur within the context of de iure and de 
facto discrimination against women and the lower status accorded to women in 
society and are exacerbated by the obstacles women often face in seeking remedies 
from the state.

75. It is greatly to the credit of the United Kingdom that domestic law began to 
develop more effective remedies against gender-based violence in the 1970s, 
following the recognition of the problem in the Report of the House of Commons 
Select Committee on Violence in Marriage (1974–75) HC 553. It was widely 
recognised that the criminal law is often an ineffective remedy. The shocking facts 
of Ms A’s case, not unlike the shocking facts of Opuz v Turkey, but with a far more 
robust response from the criminal justice system, show all too clearly that there is a 
class of dangerous and determined abusers who will not be put off by the criminal 
law, however effectively it is deployed. Parliaments of all political persuasions 
have recognised that what is needed are, firstly, ways of getting the abuser out of 
the home, beginning with the Domestic Violence and Matrimonial Proceedings 
Act 1976 and now contained in Part IV of the Family Law Act 1996, together with 
the Domestic Violence, Crime and Victims Act 2004, and secondly, ways of getting 
alternative accommodation for the victim, beginning with the Housing (Homeless 
Persons) Act 1977 and now contained in Part 7 of the Housing Act 1996. Sanctuary 
schemes are a further development. They recognise the positive obligation of the 
State to provide a safe haven for a comparatively small number of victims who are 
at risk of really serious violence.

76. The state has provided Ms A with such a safe haven. It allocated her a three-
bedroom house when she did not need one. That was not her choice. It later 
fortified that house and put in place a detailed plan to keep her and her son safe. 
Reducing her housing benefit by reference to the number of bedrooms puts at risk 
her ability to stay there. Because of its special character, it will be difficult if not 
impossible for her to move elsewhere and that would certainly put the State to yet 
further expense. Given these very special circumstances, I am tempted to regard 
this as an interference with her and her son’s right to respect for their home. But 
in any event, denying her the benefit she needs in order to be able to stay there is 
discrimination in the sense described in Thlimmenos v Greece (2001) 31 EHRR 15: 
treating her like any other single parent with one child when in fact she ought to 
be treated differently.

77. Indeed, the appellant does not seriously dispute that Ms A needs to stay where 
she is. The secretary of state accepts that she needs to stay in a sanctuary scheme 
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and probably in this very house. The justification suggested for the interference, 
or the discrimination, is the availability of discretionary housing payments 
to make up the shortfall in her rent. But if the discretionary housing payment 
scheme is not good enough to justify the discrimination against the Rutherford 
and Carmichael households, it is not good enough to justify the discrimination 
against Ms A’s household either. Its deficiencies were acknowledged in the Court 
of Appeal’s decision in Burnip v Birmingham City Council [2012] EWCA Civ 629, 
[2013] PTSR 117, para 46. They are well-summed up by Mr Drabble QC on behalf 
of the Rutherford and Carmichael families: it is discretionary, cash-limited and 
produces less certainty; it has a stricter means test; it offers different and less 
attractive routes of judicial challenge; it can be onerous to make applications; and 
it encourages short term, temporary and conditional awards. For a woman in a 
sanctuary scheme to have to endure all those difficulties and uncertainties on top 
of the constant fear and anxiety in which she lives cannot be justified. This is not 
a question of the allocation of scarce public resources: it is rightly acknowledged 
that public resources will have to meet this need one way or another.

78. Obviously, her circumstances may change, just as the size of any household, and 
the age and sex of its members may change. The housing benefit scheme already 
caters for such changes. It could cater for a relevant change in her circumstances. 
Nor has it been demonstrated that there are insuperable practical difficulties in 
the way of drafting an exception to the size criteria in regulation B13 to cater for 
victims of gender-based violence who are in sanctuary schemes and need for that 
reason to stay where they are. Such cases cannot be equated with other people 
who would prefer to stay where they are, even if they have quite a compelling case 
for doing so, such as carers for older people who need to stay near their support 
networks or even disabled people living in specially adapted accommodation, like 
JD and AD. In the first example, it is not clear that this group would constitute a 
‘status’ for Article 14 purposes. But even if it did, their needs will require individual 
evaluation, perhaps in the context of a social care needs assessment, before it is 
clear that staying where they are is the right or only solution. Such an evaluation 
can only take place in the context of the discretionary housing payment scheme, 
despite its disadvantages. But if the need is clearly established, then it would be 
irrational to refuse to meet it. In the second example, the disability is indeed a 
status for Article 14 purposes, and I have found the case of JD and AD an extremely 
difficult one and have been tempted to dissent in their case too. But the distinction 
between them and the victims of the sex discrimination entailed in gender-based 
violence, is that the state has a positive obligation to provide effective protection 
against gender-based violence and for this small group of victims this is the only 
way to make that protection effective.

79. I would reach this conclusion without consideration of the public sector 
equality duty. However, I cannot accept that it was properly complied with in 
this case. The secretary of state was required to ‘have due regard to the need to 
– (a) eliminate discrimination, harassment, victimisation and any other conduct 
that is prohibited by or under this Act; (b) advance equality of opportunity 
between persons who share a relevant protected characteristic and persons who 
do not share it’ (Equality Act 2010 s149(1)). Advancing equality of opportunity 
‘involves having due regard, in particular, to the need to: (a) remove or minimise 
disadvantages suffered by persons who share a relevant protected characteristic 
that are connected to that characteristic; (b) take steps to meet the needs of persons 
who share a relevant protected characteristic that are different from the needs of 
persons who do not share it; …’ (section 149(3)). The Equality Impact Statement 
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prepared in June 2012 addressed the impact on gender in three paragraphs, noting 
that more women than men would be affected by the size criteria, because there 
are more female than male housing benefit claimants, but concluding that there 
was no differential impact by gender. There was nothing about women who are 
victims of gender-based violence or those within sanctuary schemes. The Court 
of Appeal concluded that because there would be very few in sanctuary schemes 
who would be adversely affected by regulation B13, it was not a breach of the 
public sector equality duty to fail to identify them (para 59).

80. Although gender-based violence is recognised by the European Court of 
Human Rights and elsewhere as a form of discrimination against women, it is 
perhaps unlikely to be a form of discrimination prohibited by the 2010 Act, which 
I take to be the scope of section 149(1)(a) of that Act. But it is undoubtedly a 
disadvantage suffered by people, namely women, who share a relevant protected 
characteristic within the meaning of section 149(3)(a) and produces needs that are 
different from those of people who do not share it within the meaning of section 
149(3)(b). This brings it within the need to enhance equality of opportunity to 
which due regard is to be had under section 149(1)(b). In my view, therefore, the 
public sector equality duty requires public authorities at least to consider the 
impact of their decisions and actions on the victims of gender-based violence. 
This is not much to ask. People in sanctuary schemes may be small in number but 
victims of gender-based violence are many. Public authorities should take their 
needs into account when developing their policies. They are likely to make better 
decisions as a result. And they will be able to explain them better.

81. I would therefore dismiss the appeal of the secretary of state in Ms A’s case 
and allow her cross appeal. I agree with Lord Toulson’s judgment on the disability 
cases.
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N v ACCG and others 
[2017] UKSC 22
Supreme Court
Lady Hale (Deputy President), Lords Wilson, Reed, Carnwath, Hughes
22 March 2017

Where a dispute as to best interests concerns a matter that is not an available 
option for the incapacitated person the court is entitled to take the view that no 
useful purpose will be served by holding a hearing to resolve the issue, and to 
exercise its case management powers accordingly. 

Facts 
MN was a profoundly disabled man in his early twenties who suffered severe 
learning and physical disabilities and an uncommon epileptic condition resulting 
in frequent seizures. His parents were not able to care for him despite their love 
and commitment towards him. A care order was made when he was eight years 
old. The father had a history of obstruction of professionals and at its height had 
received a custodial sentence for assaulting a social worker. In 2011 when MN 
was due to reach the age of 18, predicting that the parents would not see eye to 
eye with the authorities, the local authority applied to the Court of Protection for 
orders that it was in MN’s best interests to reside in such accommodation and 
receive such education and care as directed by the local authority and that MN’s 
contact with family members be regulated by the local authority. On his 18th 
birthday MN’s care was taken over by the clinical commissioning group (CCG). 

By the time of the hearing the parents accepted that MN should continue to 
reside at the care home and they could visit MN at the care home when they 
wished on one hours’ notice. The issues had been narrowed to two. First, the 
parents wished for MN to come and visit them at home. This would require carers 
to be trained and paid to do so. Second, MN’s mother wished to be allowed to 
assist the care home staff with MN’s intimate care but the care home staff were 
not willing to allow this partly due to fear as to the mother’s co-operation but also 
because the parents had declined an offer of the necessary training in manual 
handling. The CCG argued that the court had ‘no jurisdiction’ to decide those 
issues because the CCG was not willing to arrange them or commission staff or 
fund the necessary resources. 

At the hearing before Eleanor King J she declined to embark on a hearing of the 
evidence and to resolve factual disputes because the court could not force the 
care providers to allow MN’s mother to assist with intimate care and contact in 
the family home was not an available option. The parents appealed to the Court 
of Appeal. The Court of Appeal upheld the decision of the lower court. The 
parents appealed to the Supreme Court. 

Held (dismissing the appeal):

i) When deciding what is in the best interests of P the Court of Protection 
had no greater power to oblige others to do what is best than P would have 
himself. The court can only choose between available options. 

ii) What may often follow an application to the Court of Protection such as this 
one would be a process of independent investigation coupled with negotiation 
and sometimes mediation in which modifications are made to the care plan 
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and area of dispute are narrowed. But it does not follow that the court is 
obliged to hold a hearing to resolve every dispute where it will serve no useful 
purpose to do so. 

iii) The Court of Protection has extensive case management powers. It is clearly 
entitled to take the view that no useful purpose will be served by holding 
a hearing to resolve a particular issue. In reaching such a decision, many 
factors might be relevant. In a case such as this, for example: the nature of 
the issues; their importance for MN; the cogency of the parents’ demands; 
the reasons why the CCG opposed those demands and their cogency; any 
relevant and indisputable fact in the history; the views of MN’s litigation friend; 
the consequence of further investigation in terms of cost and court time; the 
likelihood that it might bring about further modifications to the care plan or 
consensus between the parties; and generally whether further investigation 
would serve any useful purpose. 

iv) This was not a case in which the court did not have jurisdiction to continue 
with the planned hearing. It was a case in which the court did not have 
power to order the CCG to fund what the parents wanted, or to order the 
care providers to do what they were unwilling or unable to do. In those 
circumstances the court was entitled to conclude that, in the exercise of its 
case management power, no useful purpose would be served by continuing 
the hearing. 

v) Orders are better framed in terms of relief under section 16 than a declaration 
under section 15 of the Mental Capacity Act (MCA) 2005, unless the desired 
order clearly falls within the ambit of section 15. A court order under section 
16(2)(a) simply makes the decision. There is no need to declare that the 
decision made is in P’s best interests. 
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Judgment 
LADY HALE (with whom Lord Wilson, Lord Reed, Lord Carnwath and Lord Hughes 
agree):

1. The Mental Capacity Act (MCA) 2005 established a comprehensive scheme 
for decision-making on behalf of people who are unable to make the decision for 
themselves. The decision-maker – whether a carer, donee of a power of attorney, 
court-appointed deputy or the court – stands in the shoes of the person who is 
unable to make the decision – known as P – and makes the decision for him. The 
decision has to be that which is in the best interests of P. But it is axiomatic that 
the decision-maker can only make a decision which P himself could have made. 
The decision-maker is in no better position than P. So what is the decision-maker 
to do if he has reached the conclusion that a particular course of action is in the 
best interests of P but the body who will be required to provide or fund that course 
of action refuses to do so? Specifically, what is the role of the Court of Protection 
where there is a dispute between the providers or funders of health or social care 
services for a person who lacks the capacity to make the decision for himself and 
members of his family about what should be provided for him?

The facts
2. MN is a profoundly disabled young man, born in November 1993, so now in his 
early twenties. In the words of the trial judge, Eleanor King J, at [2013] EWHC 3859 
(COP), [2014] COPLR 11, para 6, he has

… severe learning and physical disabilities together with autism and an 
uncommon epileptic condition resulting in frequent seizures and risk of sudden 
death. A nurse has to be available at all times to administer emergency drugs 
to MN if the need arises. MN had poor muscle tone and uses a wheelchair. He is 
doubly incontinent. MN has the cognitive ability of a child aged less than one 
year. He has no speech but can express his feelings by facial expression, sounds and 
gestures. MN needs help with feeding as he is vulnerable to choking; he requires 
2:1 care with his personal care and accessing the community. Overall MN has 
to have his carers nearby at all times and during the night MN has one sleeping 
member of staff and one member of staff who stays awake to look after him.

3. MN is one of six siblings. He has two brothers, BN and DN, who are also 
profoundly disabled and live in residential care. He has two sisters who continue to 
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live with their parents and another brother who lives independently. As Bracewell 
J put it in care proceedings in the Family Division:

To care for three such children, requiring constant 24-hour supervision is a 
Herculean task which this family as a team has undertaken with love and 
total commitment. The closeness of the family is striking. The physical care and 
attention to safety has been exemplary. All the family have been involved with 
every aspect of minute by minute care and supervision. There is no doubt that 
love and commitment have been shown to these children to the highest degree.

4. Nevertheless, despite these heroic efforts, the family were unable to cater for 
all their children’s needs, nor were they able to co-operate with the authorities in 
doing so. Hence the need for care proceedings. A care order was made in respect of 
MN in December 2001 when he was just eight years old. Bracewell J found that his 
father had a long history of obstruction of professionals, of refusal to co-operate 
with authority and of being intimidating to anyone with whom he disagreed. 
At its height, he received a custodial sentence for assaulting a social worker. An 
application to discharge the care order was refused in July 2005 when MN was 11. 
Bracewell J found that history had repeated itself in the intervening years.

5. Accordingly, MN was still in the care of the local authority in August 2011. He 
was due to reach the age of 18 in November 2011, on which date the care order 
would come to an end (Children Act (CA) 1989 s91(12)). The local authority, 
predicting that the parents would not see eye to eye with the authorities about 
what would then be best for MN, issued proceedings in the Court of Protection, 
seeking orders that:

 (1) MN reside in such accommodation and receive such education and 
care as directed by the local authority.

 (2) MN’s contact with his mother, father and other family members be 
regulated by the local authority and be supervised by such persons when 
appropriate as the local authority directed.

6. On MN’s 18th birthday, responsibility for his care was taken over by the National 
Health Service, now the local Clinical Commissioning Group (‘CCG’) responsible 
for commissioning care for him. MN has been assessed as having a ‘primary 
health need’ (under regulation 21 of the National Health Service Commissioning 
Board and Clinical Commissioning Groups (Responsibilities and Standing Rules) 
Regulations 2012 SI No 2996). Two days later, with the permission of the Court, he 
moved to the residential care home where he now lives.

7. It was not in dispute that MN lacks the capacity both to conduct this litigation 
and to make decisions about his residence, education or the arrangements for 
his care or contact with his family. Declarations to that effect have been made 
by consent. He is represented by the Official Solicitor in these proceedings. The 
Official Solicitor instructed an independent social worker to report on MN’s best 
interests in respect of his residence, care, education and contact. The social worker 
has produced three reports in the course of these protracted proceedings. His 
position since 2011 has been that the care home where MN lives provides ‘a safe, 
settled and supportive environment’ for him. The parents have ‘for the time being’ 
accepted that this is where he should stay, although it is clear that their ultimate 
aim is for him to come and live with them. Despite their difficulties in working 
with MN’s father and mother, the care home has instigated much more relaxed 
arrangements for contact with MN. At the time of the hearing before Eleanor King 
J, the plan was that, providing they gave the home one hour’s notice (as did the 
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families of all the other residents), they could visit whenever they chose during the 
day. There are also periodic meetings at a café and arrangements for him to meet 
his brothers BN and DN, who are also in residential care.

8. Thus, by the time of the hearing, the issues between the CCG and the parents 
had narrowed to two. First, the parents wished for MN to come and visit them in 
their home, some six miles away from his care home. An occupational therapist 
had assessed the home and concluded that it could accommodate MN and his 
wheelchair for a short visit. But trained carers would have to go with him, be 
allowed into the home to settle him down, and wait outside while he was there (the 
parents have been reluctant to allow professionals into their home). One of the 
carers would have to be trained to administer emergency medication if required. 
Only the care home manager and her deputy were willing to do this, ‘the rest of her 
staff fearing that the parents would not co-operate, would interfere with the care 
they provided for MN and would be aggressive and intimidating towards them’. 
Hence the care home was unwilling to facilitate MN’s visits to the family home, 
which would therefore require alternative carers to be trained and paid to do so.

9. Second, MN’s mother wished to be allowed to assist the care home staff with 
his intimate care when she was visiting him there. The independent social worker 
thought that MN’s interaction with his mother in this way could form an important 
element in his quality of life, provided that she was able to work with the staff. 
Once again, the care home was not willing to allow this. This was due partly to 
fears as to the mother’s co-operation but also because the parents had declined 
an offer of the necessary training in manual handling. MN is a grown man whose 
limbs can ‘thrash around’, particularly if he has a fit, which can happen at any time 
without warning.

10. The final hearing of the application, initially made by the local authority but 
now maintained by both the CCG (as lead applicant) and the local authority, was 
listed for three days in November 2013. Voluminous evidence – no fewer than 2,029 
pages, including 1,289 pages of expert evidence, contained in five lever arch files 
– and position statements had been filed. The independent social worker was due 
to attend. The CCG had written in October making its final proposals for contact 
between MN and his family. The CCG’s position was that it was not in MN’s best 
interests for his mother to be involved in his personal care or for him to have 
visits to the family home. The staff were unwilling to facilitate this and the CCG 
was not prepared to fund alternatives. The Official Solicitor, for MN, supported 
the CCG’s position. The parents disputed their position and the reasons for it. In 
particular, they claimed that the care home’s fears about lack of co-operation were 
unwarranted and that the mother was now prepared to undergo the necessary 
training.

11. At 11.32 pm on the day before the hearing was due to begin, counsel for the 
local authority emailed the other parties to give notice of her intention to argue 
that the Court of Protection had ‘no jurisdiction’ to decide the issues. The matters 
that the parents wanted were ‘not on the table’ given that the CCG had said that 
it was not willing to allow or to arrange them, or to commission staff or to fund 
the necessary resources. These were public law decisions which could only be 
challenged by way of judicial review. The Court of Protection could only decide 
between the ‘available options’, making a choice that MN could make if he were 
able, and it was inappropriate to use the proceedings to try and obtain a best 
interests declaration in order to influence a public law decision.
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12. It was, to say the least, unfortunate that the legal issue was raised so late in 
the day. It had been foreshadowed in a position statement from the local authority 
in August 2013 but at a directions hearing later that month directions were given 
for the filing of further evidence and the parties had prepared for a three-day trial 
of the disputed issues of fact. No skeleton argument raising a preliminary issue 
of law had been filed. The parents came to court expecting the court to consider 
the contact issue over three days in which witnesses would be called and cross 
examined, after which the court would decide whether what they wanted or what 
the authorities proposed was in MN’s best interests. They could be forgiven for 
feeling a burning sense of injustice at what took place instead.

13. On the first day, Eleanor King J heard argument on the legal issue, which she 
labelled ‘jurisdictional issues’ in her judgment. Counsel for the parents raised 
no objection, being aware of the issue and familiar with the authorities. Written 
submissions on human rights issues were also made on behalf of the father and 
responded to jointly by the CCG and local authority. The judge then spent the next 
day writing a judgment, correctly described by Sir James Munby P in the Court of 
Appeal as ‘detailed and careful’: [2015] EWCA Civ 411, (2015) 18 CCLR 521, [2016] 
Fam 87, para 50. She delivered this on the third day (and perfected it later).

14. She accepted the argument put forward by the local authority and CCG 
and declined to embark upon a hearing of the evidence or resolving the factual 
disputes. Her conclusion was that the Court of Protection has no greater powers 
than the patient would have if he were of full capacity. As she explained, at para 53:

If MN had capacity, but required the type of nursing care he currently needs due 
only to his physical needs, he might wish his mother to assist with his personal 
care. The care providers … may, as here, be unwilling to allow this for whatever 
reason; perhaps health and safety issues or difficult relationships with MN’s 
mother. MN with capacity would have the following options: (i) accept the 
conditions of residence at the care provider’s establishment, (ii) privately fund 
his care elsewhere, or (iii) seek to negotiate with the ACCG in the hope of them 
agreeing to fund his removal to a different residential unit which would allow his 
mother to assist with his personal care. What MN with capacity would not be able 
to do is to force, by way of court order or otherwise, the care providers … to agree to 
his mother coming into their facility and ‘assisting’ with his intimate care.

Judicial review was the only proper vehicle through which to challenge 
unreasonable or irrational decisions made by care providers and other public 
authorities. In rare cases where a public authority might be acting in breach of 
convention rights by refusing to fund a particular form of care that could be raised 
in the Court of Protection by way of a formal application under section 7 of the 
Human Rights Act 1998. In this case, as contact at the family home was not an 
available option now or in the foreseeable future, the court should not embark 
upon a best interests analysis of contact at the parents’ house as a hypothetical 
possibility. Hence she was satisfied that the contact plan now proposed by the 
CCG was in MN’s best interests. She therefore made a comprehensive order, 
among other things, declaring (1) that it was in MN’s best interests to continue 
to reside and receive care at his current care home or, should that come to an end 
for any reason or the CCG or public body responsible for his residence and care 
decide that it is no longer in his interests, to move to and reside and receive care at 
a placement identified by them; and (2) that it was in MN’s best interests to have 
contact with his parents and other members of his family in accordance with the 
detailed plan set out in a schedule.
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15. Both parents appealed to the Court of Appeal. The President observed that the 
appeal raised ‘fundamental questions as to the nature of the Court of Protection’s 
jurisdiction and, in particular, the approach it should adopt when a care provider 
is unwilling to provide, or to fund, the care sought, whether by the patient or, as 
here, by the patient’s family’ (para 9). In his extensive review of the authorities, 
he took as his starting point the principle in A v Liverpool City Council [1982] 
AC 363, that the wardship jurisdiction of the High Court in relation to children 
should not be used to circumvent or challenge the statutory powers and duties 
of local authorities in relation to children in their care (para 11). He concluded 
that ‘the judge was right in all respects and essentially for the reasons she gave’ 
(para 79). He gave four reasons why the Court of Protection should not embark 
on the kind of process for which the parents contended: first, it is not its proper 
function to embark upon a factual inquiry into some abstract issue the answer to 
which cannot affect the outcome of the proceedings before it; second, it should 
not embark upon such an enquiry in order to provide a platform or springboard 
for possible future proceedings in the administrative court; third, such an exercise 
runs the risk of confusing the different perspectives and principles governing the 
exercise by the Court of Protection of its functions and the exercise by a public 
authority of its functions; and fourth, it would risk exposing the public authority 
to impermissible pressure (para 82).

This appeal
16. The father, with the mother’s support, now appeals to this Court. On behalf of 
the father, Ms Kerry Bretherton QC makes essentially the argument that she made 
below. The Court of Protection has power under section 16(2)(a) of the Mental 
Capacity Act 2005 to make a decision on any matter in relation to which P lacks the 
capacity to decide. Among the examples given in section 17 of the use of the court’s 
powers under section 16 in relation to personal welfare is deciding what contact, 
if any, P is to have with any specified person. Hence the court has jurisdiction to 
make that decision. Any decision made on behalf of a person who lacks capacity 
must be made in his best interests. Only once that decision is made should the 
funding options be considered. She accepts that the court has no power to order 
the CCG to fund what the court considers to be in P’s best interests. But the CCG 
can be expected to give careful consideration to the court’s findings on disputed 
issues of fact, such as, in this case, the willingness of the parents to co-operate 
with the authorities and the care home staff and what would actually be required 
to make their proposals viable. If the CCG maintains its refusal to fund whatever 
the court thinks best, that can be challenged in judicial review proceedings, albeit 
only on the usual judicial review grounds, or under the Human Rights Act 1998 
on human rights grounds. In other words, as Eleanor King J put it, ‘Best interests 
– first; Judicial Review – second’ (para 51). Otherwise, a public authority would be 
able to cut off the Court of Protection’s best interests inquiry at the outset, simply 
by refusing to provide or fund anything other than its own proposals.

17. Ms Weereratne QC, on behalf of the mother, supports that case. She emphasises 
that there were factual disputes relevant to the two issues in the case which were 
important to MN’s quality of life; that the individual’s preferences are at the centre 
of the care planning process and that it is the function of the Court of Protection 
to substitute for the preferences of a person who cannot decide or articulate them 
for himself; and that this approach would be more consistent with the equality 
and non-discrimination principles of the United Nations Convention on the 
Rights of Persons with Disabilities, which are taken into account by the European 
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Court of Human Rights in its interpretation of the Convention rights: see, most 
recently, AN v Lithuania, Application no 17280/08, Judgment of 31 May 2016, 
where the court cited Article 12 of the Convention (para 69) and held that where 
a measure of protection is necessary, it should be proportionate to the degree of 
incapacity and tailored to the individual’s circumstances and needs (para 124).

18. The approach adopted in the courts below was supported, albeit with nuanced 
variations, by Mr Hugh Southey QC on behalf of the CCG and Mr Richard Gordon 
QC on behalf of the Official Solicitor as litigation friend of MN.

19. Despite the wealth of authority cited in the courts below, the applicable 
principles are readily established from a combination of the fundamental purpose 
and specific provisions of the 2005 Act and the decisions of this Court and its 
predecessor in the House of Lords.

The Mental Capacity Act 2005
20. The Mental Capacity Act 2005 had its origins in a project begun by the Law 
Commission in 1989, with the encouragement of, among others, the Mental Health 
Sub-Committee of The Law Society. The Commission published four Consultation 
Papers: Mentally Incapacitated and Decision-Making: – An Overview (CP No 119, 
1991); Mentally Incapacitated Adults and Decision-Making: A New Jurisdiction (CP 
No 128, 1993); Mentally Incapacitated Adults and Decision-Making: Medical 
Treatment and Research (CP No 129, 1993); and Mentally Incapacitated Adults 
and Other Vulnerable Adults: Public Law Protection (CP No 130, 1993). The 
Commission’s Report, Mental Incapacity (Law Com No 231), was published in 
1995. This was followed by a Consultation Paper issued by the Lord Chancellor’s 
Department, Who Decides? Making Decisions on behalf of Mentally Incapacitated 
Adults (1997, Cm 3803), which followed closely the Law Commission’s proposals. 
The Government’s conclusions were set out by the Lord Chancellor’s Department 
in Making Decisions: The Government’s proposals for making decisions on behalf 
of mentally incapacitated adults (1999, Cm 4465). This adopted most of the 
principles put forward and recommendations made by the Law Commission. After 
pre-legislative scrutiny by the Joint Committee on the Draft Mental Incapacity Bill 
(Session 2002-03, HL 189, HC 1083), the Bill which became the Mental Capacity 
Act was passed by 2005 and came into force in 2007.

21. Both the Law Commission’s and the Government’s consultations revealed 
wide-spread support for legislation along the lines proposed amongst health and 
social care professionals, carers and voluntary organisations catering for mentally 
disabled adults and their families and carers, as well as among lawyers and the 
judiciary. The Law Commission’s project had begun before the decision of the 
House of Lords in In re F (Mental Patient: Sterilisation) [1990] 2 AC 1. At that time, 
there was no person with legal authority to make decisions on behalf of an adult 
who was unable to make them for himself, unlike the parent of a child who lacked 
the competence to do so. There was no jurisdiction in any court to appoint such a 
person or to take the decision itself. The old but little used power of the old Court 
of Protection to appoint a committee of the person was abolished when the Mental 
Health Act 1959 came into force. But there was no statutory procedure under the 
1959 Act to take its place. A person who did have capacity was not able to appoint 
another person to make decisions about his personal welfare, as opposed to his 
property and affairs, should he lose capacity in the future.

22. Hence, the decision in In re F was greeted with great relief, especially among 
health care professionals. The House of Lords held that the defence of necessity 
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meant that it was lawful for such professionals and other carers to do what was 
in the best interests of a person who lacked the capacity to decide for himself 
whether it should be done. That principle has found its way, with qualifications, 
into section 5 of the 2005 Act. The House of Lords also held that the High Court 
had an inherent jurisdiction to make declarations in advance that a particular 
course of action would, or would not, be lawful in accordance with that principle.

23. Nevertheless, there was still support for legislation. This would have four main 
purposes: it would place the necessity principle on a statutory footing; it would 
clarify the tests, both for incapacity and for the best interests principle; it would 
provide for lasting powers of attorney in relation to personal welfare decisions 
as well as decisions relating to property and affairs; and it would provide a new 
jurisdiction, in a newly constituted Court of Protection, with powers actually 
to take decisions on behalf of people unable to take them for themselves, or to 
appoint deputies to do so, as well as to make declarations as to whether or not 
they lacked that capacity and as to whether or not a particular course of action 
or inaction would be lawful. Since that time, the inherent jurisdiction of the High 
Court has been held to encompass situations in which the necessity doctrine does 
not arise, because there is no tort to which a defence is required, but there is still 
jurisdiction to declare whether something is, or is not, in a person’s best interests: 
see St Helens Borough Council v PE [2006] EWHC 3460 (Fam), [2007] 2 FLR 1115. 
It has also been held that the 2005 Act has not abolished the inherent jurisdiction, 
which continues to exist alongside the new jurisdiction: see Westminster City 
Council v C [2008] EWCA Civ 198, [2009] Fam 11. Nevertheless, the great majority 
of cases are brought in the Court of Protection.

24. It will be apparent from the above account that the jurisdiction of the Court of 
Protection (and for that matter the inherent jurisdiction of the High Court relating 
to people who lack capacity) is limited to decisions that a person is unable to take 
for himself. It is not to be equated with the jurisdiction of family courts under 
the Children Act 1989, to take children away from their families and place them 
in the care of a local authority, which then acquires parental responsibility for, 
and numerous statutory duties towards, those children. There is no such thing 
as a care order in respect of a person of 18 or over. Nor is the jurisdiction to be 
equated with the wardship jurisdiction of the High Court. Both may have their 
historical roots in the ancient powers of the Crown as parens patriae over people 
who were then termed infants, idiots and the insane. But the Court of Protection 
does not become the guardian of an adult who lacks capacity and the adult does 
not become the ward of the court.

25. So what powers does the court have? By section 15(1) and (2) it has power 
to make declarations as to (a) whether a person has or lacks capacity to make a 
decision specified in the declaration; (b) whether a person has or lacks capacity 
to make decisions on such matters as are described in the declaration; (c) the 
lawfulness or otherwise of any act (including an omission or course of conduct) 
done, or yet to be done, in relation to that person. It will be seen from this that 
the Act focusses on capacity in relation to a specific decision or matter. This is 
consistent with the underlying principles of the Act. By section 1(2), a person must 
be assumed to have capacity unless it is established that he lacks it. Under section 
2(1), the question is whether a person lacks capacity in relation to a ‘matter’. There 
will be people, of whom MN is probably one, who lack capacity in relation to 
virtually every decision in their life. But the Act recognises that capacity is variable 
and may fluctuate. A person may be perfectly capable of taking some decisions 
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but not others. A person may be perfectly capable of taking the decision at some 
times or in some circumstances but not in others.

26. In the Court of Appeal in this case, Sir James Munby P pointed out that ‘the still 
inveterate use of orders in the form of declaratory relief might be thought to be in 
significant part both anachronistic and inappropriate’ (para 88). The scope of the 
declarations which may be made by the Court of Protection under section 15 may 
be narrower than the scope of those which may be made in the High Court: see XCC 
v AA [2012] EWHC 2183 (COP), [2013] 2 All ER 988. But the Court of Protection 
has the much wider powers of making decisions and appointing deputies under 
section 16 (para 88). And declarations have no coercive effect (para 90). ‘All in all’, 
he concluded ‘it might be thought that, unless the desired order clearly falls within 
the ambit of section 15 …, orders are better framed in terms of relief under section 
16’ (para 91). With respect, this is a view that I share.

27. Section 16 applies ‘if a person (‘P’) lacks capacity in relation to a matter or 
matters concerning – (a) P’s personal welfare, or (b) P’s property and affairs’ 
(section 16(1)). The court may then – ‘(a) by making an order, make the decision 
or decisions on P’s behalf in relation to the matter or matters, or (b) appoint a 
person (‘a deputy’) to make decisions on P’s behalf in relation to the matter or 
matters’ (section 16(2)). But ‘(a) a decision by the court is to be preferred to the 
appointment of a deputy to make a decision, and (b) the powers conferred on a 
deputy should be as limited in scope and duration as is reasonably practicable 
in the circumstances’ (section 16(4)). This approach is consistent with the ‘least 
restrictive alternative’ principle, enacted in section 1(6): ‘Before the act is done, or 
the decision is made, regard must be had to whether the purpose for which it is 
needed can be as effectively achieved in a way that is less restrictive of the person’s 
rights and freedom of action’. It also points up another distinction between the 
2005 Act and the Children Act 1989: the 2005 Act does not contemplate as a norm 
the conferring of the full gamut of decision-making power, let alone parental 
responsibility, over an adult who lacks capacity.

28. Note that a court order under section 16(2)(a) simply makes the decision. 
There is no need to declare that the decision made is in P’s best interests, and 
that may be another reason for preferring orders to declarations. Section 16 also 
confers various ancillary powers upon the court (sections 16(5), (7) and (8)). It 
also provides that ‘the court may make the order, give the directions or make the 
appointment on such terms as it considers are in P’s best interests, even though 
no application is before the court for an order, directions or an appointment on 
those terms’ (section 16(6)). In this respect, the powers of the court do resemble 
those of the family courts in relation to children, as do its more flexible procedures 
(of which more later).

29. Section 17(1) provides that:

The powers under section 16 as respects P’s personal welfare extend in particular 
to – (a) deciding where P is to live; (b) deciding what contact, if any, P is to have 
with any specified persons; (c) making an order prohibiting a named person 
from having contact with P; (d) giving or refusing consent to the carrying out or 
continuation of a treatment by a person providing health care for P; (e) giving a 
direction that a person responsible for P’s health care allow a different person to 
take over that responsibility.

This is not an exhaustive list and there are various limitations on the powers of 
deputies (sections 17(2), 20). But it is worth noting that section 17(1) does not 
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say, for example, (a) deciding that a named care home must accommodate P, or 
(b) deciding that a particular person must go and see P whether he wants to or 
not, or (d) deciding that a person providing health care must provide a particular 
treatment for P, or (e) deciding that a named person must take over responsibility 
for P’s health care.

30. This is consistent with what was said in the Law Commission’s report (Law 
Com No 231), at para 8.19:

Some consultees asked whether the court’s power to make an order about where 
the person should live might provide a route to challenge a care plan made by a 
local social services authority under the National Health Service and Community 
Care Act 1990. We trust it is clear from the draft Bill that the court only has power 
to make any decision which the person without capacity could have made. Its role 
is to stand in the shoes of the person concerned. If that person has no power, under 
the community care legislation, to demand the provision of particular services 
then the court can do no such thing on his or her behalf.

31. The Government echoed this in its white paper, Making Decisions (Cm 4465), 
at para 7.18:

The Law Commission stressed that the court should have no powers to make 
decisions which the person without capacity could not have made, even if they 
had retained their capacity. The court could not, for example, refuse basic care.

32. It is also consistent with what was said in this Court in Aintree University 
Hospitals NHS Foundation Trust v James [2013] UKSC 67, [2014] AC 591, (2013) 16 
CCLR 554 at para 18:

The judge began in the right place. He was careful to stress that the case was not 
about a general power to order how the doctors should treat their patient. This Act 
is concerned with enabling the court to do for the patient what he could do for 
himself if of full capacity, but it goes no further. On an application under this Act, 
therefore, the court has no greater powers than the patient would have if he were 
of full capacity. … Of course, there are circumstances in which a doctor’s common 
law duty of care towards his patient requires him to administer a particular 
treatment, but it is not the role of the Court of Protection to decide that. Nor is that 
court concerned with the legality of NHS policy or guidelines for the provision of 
particular treatments. Its role is to decide whether a particular treatment is in 
the best interests of a patient who is incapable of making the decision for himself.

33. Eleanor King J provided an excellent example of how that principle applies to 
the circumstances of this particular case, in the passage quoted at para 14 above.

34. Of course, a person who has the capacity to take a decision for himself may 
do so for a good reason, a bad reason or no reason at all. The 2005 Act reflects this 
by providing, in section 1(4), that ‘A person is not to be treated as unable to make 
a decision merely because he makes an unwise decision’. Courts and people who 
take decisions on behalf of a person who is unable to take them for himself, on 
the other hand, have to take such decisions in the best interests of that person. 
Section 1(5) provides that ‘An act done, or decision made, under this Act for or on 
behalf of a person who lacks capacity must be done, or made, in his best interests’. 
Section 4 then goes into some detail about the steps which must be taken to arrive 
at the conclusion as to what is in his best interests. These include considering his 
past and present wishes and feelings, the beliefs and values likely to influence his 
decision if he had capacity, and other factors which he would be likely to consider 
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if able to do so (section 4(6)). In other words, it is a decision about what would be 
best for this particular individual, taking into account, so far as practicable, his 
individual characteristics, likes and dislikes, values and approach to life. He must 
also be involved in the decision as far as reasonably practicable (section 4(4)).

35. So how is the court’s duty to decide what is in the best interests of P to be 
reconciled with the fact that the court only has power to take a decision that P 
himself could have taken? It has no greater power to oblige others to do what is 
best than P would have himself. This must mean that, just like P, the court can only 
choose between the ‘available options’. In this respect, the Court of Protection’s 
powers do resemble the family court’s powers in relation to children. The family 
court must also decide what is in the best interests of the child – although in the 
Children Act 1989 this concept is not express but implicit in the court’s duty to 
regard the welfare of the child as its paramount consideration (1989 Act, section 
1(1)). But the court cannot oblige an unwilling parent to have the child to live with 
him or even to have contact with him, any more than it can oblige an unwilling 
health service to provide a particular treatment for the child. This was explained 
in the case of Holmes-Moorhouse v Richmond upon Thames London Borough 
Council [2009] UKHL 7, [2009] 1 WLR 413, at para 30:

When any family court decides with whom the children of separated parents 
are to live, the welfare of those children must be its paramount consideration: 
the Children Act 1989 s1(1). This means that it must choose from the available 
options the future which will be best for the children, not the future which will 
be best for the adults. It also means that the court may be creative in devising 
options which the parents have not put forward. It does not mean that the court 
can create options where none exist. (Emphasis supplied)

36. The Holmes-Moorhouse case is important for another reason. It demonstrates 
how the family court is operating on a different plane and on different principles 
from a public authority which is deciding how to exercise its statutory powers and 
duties to provide services. The parents of three children had separated, the mother 
remaining in the matrimonial home and the father being ordered to leave. The 
family court made a shared residence order, by consent, that the children should 
live with each parent. The father then applied to the local authority to be housed 
under its duties to the homeless under Part 7 of the Housing Act 1996. These duties 
vary depending, among other things, upon whether an applicant is in priority 
need. Those in priority need include ‘A person with whom dependent children 
reside or might reasonably be expected to reside’ (section 189(1)(b)). The father 
argued that it was reasonable to expect the children to live with him as the family 
court had ordered that they should. The local authority decided that it was not. 
The Court of Appeal held that the shared residence order meant that it was. The 
House of Lords disagreed. Lord Hoffmann explained, at para 14, that the questions 
for the family court and for the local authority were not the same:

The question which the housing authority therefore had to ask itself was whether 
it was reasonably to be expected, in the context of a scheme for housing the 
homeless, that children who already had a home with their mother should be 
able also to reside with the father. In answering this question, it would no doubt 
have to take into account the wishes of both parents and the children themselves. 
It would also have to have regard to the opinion of a court in family proceedings 
that shared residence would be in the interests of the children. But it would 
nevertheless be entitled to decide that it was not reasonable to expect children 
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who were not in any sense homeless to be able to live with both mother and father 
in separate accommodation.

The authority was entitled to take into account the fact that housing was a scarce 
resource, the claims of other applicants and the scale of its responsibilities, when 
deciding the issue of reasonableness for this purpose. Nor should a family court 
use its own powers as a way of putting pressure upon the local authority to decide 
in a particular way.

37. Other service-providing powers and duties also have their own principles and 
criteria, which do not depend upon what is best for the service user, although 
that will no doubt be a relevant consideration. The Care Act 2014, which is not 
relevant in this particular case but will be relevant in many which come before 
the Court of Protection, creates a scheme of individual entitlement to care and 
support for people in need of social care. But it has its own scheme for assessing 
those needs (section 9) and its own scheme for determining eligibility (section 
13) and then deciding how those eligible needs should be met (section 24). The 
Act even provides for the possibility of introducing appeals to a tribunal (section 
72), although this has not yet been done. The National Health Service also has 
its own processes for assessing need and eligibility, albeit not in a legislative 
context which recognises individual legal entitlement. Decisions can, of course, 
be challenged on the usual judicial review principles. Decisions on health or social 
care services may also engage the right to respect for private (or family) life under 
Article 8 of the European Convention on Human Rights, but decisions about the 
allocation of limited resources may well be justified as necessary in the interests of 
the economic well-being of the country (see McDonald v United Kingdom [2015] 
60 EHRR 1, (2014) 17 CCLR 187). Here again, therefore, the legal considerations, 
both for the public authority and for the court, are different from those under the 
2005 Act.

Discussion
38. So how does all this fit together in a case such as this? It is perhaps unfortunate 
that the issue was described in the Court of Protection as one of ‘jurisdiction’ and 
that term was used in the statement of facts and issues before this Court. The issue 
is not one of jurisdiction in the usual sense of whether the court has jurisdiction to 
hear the case. After all, the Court of Protection made the orders which it was asked 
to make in this case and no-one has suggested that it had no jurisdiction to do so. 
It was seized of an application properly made by the authorities responsible for 
providing services for MN. The context was a care order giving the local authority 
parental responsibility for him which was about to come to an end. No doubt if 
there had been no dispute with the family about his care, there would have been no 
need to make an application. Section 5 of the 2005 Act gives a general authority, to 
act in relation to the care or treatment of P, to those caring for him who reasonably 
believe both that P lacks capacity in relation to the matter and that it will be in P’s 
best interests for the act to be done. This will usually suffice, unless the decision 
is so serious that the court itself has said it must be taken to court. But if there is a 
dispute (or if what is to be done amounts to a deprivation of liberty for which there 
is no authorisation under the ‘deprivation of liberty safeguards’ in Schedule A1 to 
the 2005 Act) then it may be necessary to bring the case to court, as the authorities 
did in this case. The court clearly has jurisdiction to make any of the orders or 
declarations provided for in the Act. The question is not strictly one of jurisdiction 
but of how the case should be handled in the light of the limited powers of the 
court.
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39. What may often follow such an application will be a process of independent 
investigation, as also happened in this case, coupled with negotiation and 
sometimes mediation, in which modifications are made to the care plan and areas 
of dispute are narrowed, again as happened in this case. But it does not follow that 
the court is obliged to hold a hearing to resolve every dispute where it will serve 
no useful purpose to do so.

40. The Court of Protection has extensive case management powers. The Court 
of Protection Rules do not include an express power to strike out a statement of 
case or to give summary judgment, but such powers are provided for in the Civil 
Procedure Rules, which apply in any case not provided for so far as necessary to 
further the overriding objective. The overriding objective is to deal with a case 
justly having regard to the principles contained in the 2005 Act (Court of Protection 
Rules 2007 r3(1)). Dealing with a case justly includes dealing with the case in ways 
which are proportionate to the nature, importance and complexity of the issues 
and allocating to it an appropriate share of the court’s resources (rule 3(3)(c) and 
(f)). The Court will further the overriding objective by actively managing cases 
(rule 5(1)). This includes encouraging the parties to co-operate with one another 
in the conduct of the proceedings, identifying the issues at an early stage, deciding 
promptly which issues need a full investigation and hearing and which do not, 
and encouraging the parties to use an alternative dispute resolution procedure if 
appropriate (rule 5(2)(a), (b)(i), (c)(i), and (e)). The court’s general powers of case 
management include a power to exclude any issue from consideration and to take 
any step or give any direction for the purpose of managing the case and furthering 
the overriding objective (rule 25(j) and (m)). It was held in KD and LD v Havering 
LBC [2010] 1 FLR 1393, (2009) 12 CCLR 671 that the court may determine a case 
summarily of its own motion, but their power ‘must be exercised appropriately 
and with a modicum of restraint’.

41. The court is clearly entitled to take the view that no useful purpose will be 
served by holding a hearing to resolve a particular issue. In reaching such a 
decision, many factors might be relevant. In a case such as this, for example: 
the nature of the issues; their importance for MN; the cogency of the parents’ 
demands; the reasons why the CCG opposed those demands and their cogency; 
any relevant and indisputable fact in the history; the views of MN’s litigation 
friend; the consequence of further investigation in terms of costs and court time; 
the likelihood that it might bring about further modifications to the care plan or 
consensus between the parties; and generally whether further investigation would 
serve any useful purpose.

42. In this case, consideration along those lines would no doubt have produced 
the following conclusions. The issues had been narrowed. They were important 
for MN but not as important as the basic question of where he should live. There 
were good reasons, not least in the history, for thinking that the parents’ wishes 
were impracticable and that the CCG had good reasons for rejecting them. The 
Official Solicitor supported this. In the light of the length of time the proceedings 
had already taken, and the modifications to the care plan which had been made 
in the course of them, it was unlikely that investigation would bring about further 
modifications or consensus. And it would be disproportionate to devote any more 
of the court’s scarce resources to resolving matters.

43. Case management along these lines does not mean that a care provider or 
funder can pre-empt the court’s proceedings by refusing to contemplate changes 
to the care plan. The court can always ask itself what useful purpose continuing 
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the proceedings, or taking a particular step in them, will serve but that is for the 
court, not the parties, to decide.

Conclusion
44. This was not a case in which the court did not have jurisdiction to continue 
with the planned hearing. It was a case in which the court did not have power to 
order the CCG to fund what the parents wanted. Nor did it have power to order 
the actual care providers to do that which they were unwilling or unable to do. In 
those circumstances, the court was entitled to conclude that, in the exercise of its 
case management powers, no useful purpose would be served by continuing the 
hearing. I accept that Eleanor King J did not put it in quite these terms (no doubt 
reflecting the way the issue was argued before her). However, that is the substance 
of what she was doing and she was entitled in the circumstances to do it.

45. I would therefore dismiss this appeal and uphold the orders she made, albeit 
not for precisely the same reasons.
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R (E) v Islington LBC
[2017] EWHC 1440 (Admin)
Administrative Court
30 June 2017 
Ben Emmerson QC sitting as a Deputy High Court Judge

A local authority’s failure to arrange education for a child who was transferred 
in and out of the borough breached the right to education in Article 2 of the 
First Protocol of the European Convention on Human Rights and section 11 of 
the Children Act 2004. A challenge to the assessment and eligibility decision in 
relation to the mother under the Care Act 2014 failed but the challenge to child in 
need and young carer’s assessments of the claimant succeeded. 

Facts
The claimant is a child aged nine at the relevant time who lives with her 
mother and two younger siblings in temporary accommodation provided by 
the defendant. Her mother, C, is profoundly deaf, has no speech and is almost 
completely illiterate. The family fled their home in May 2015 as a result of 
domestic violence from C’s husband. C applied for homelessness assistance 
from the defendant but this was rejected on the basis that it was not the 
responsible authority. As a result a charity, Solace Woman’s Aid (‘SWA’), provided 
accommodation in the defendant’s area.

SWA wrote to the defendant’s Education Admissions Team on 12 June 2015, 
notifying them that the claimant was living in the borough and needed urgent 
educational provision. The letter highlighted the claimant’s needs resulting from 
domestic abuse. However, the Deputy Judge held that the defendant’s response 
was ‘dilatory’ and as a result the claimant was out of education for a period of 
two months and three weeks, some of which fell during school holidays. As a 
result of her disabilities C was not able to provide the claimant with any form of 
home-based education or even read with her during this time.

On 4 September 2015, the claimant began attending school in Islington. On 
3 November 2015 the defendant arranged for the family to be provided with 
temporary accommodation out of borough in the area of the London Borough of 
Hammersmith and Fulham, the full housing duty under Part 7 of the Housing Act 
1996 having been accepted by that time. As a result of this move the claimant 
again fell out of education. Two days after the move was arranged the defendant 
notified Hammersmith and Fulham that the family had transferred out of borough 
and it was temporarily delegating its housing responsibilities to them. Although 
the notice gave the names and dates of birth of the family members it said 
nothing about the claimant’s education. No adequate steps were taken by either 
borough to ensure that educational facilities were promptly made available. The 
claimant missed a further seven weeks of term-time education and two weeks of 
school holidays before a school place was found.

On 28 April 2016, the family were required at short notice to move back to the 
defendant’s area. After this third move the defendant failed for a further eight 
weeks to discharge its statutory duty to make educational provision for the 
claimant. On 14 June 2016 the claimant was allocated a place back at her former 
school.
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With respect to the claim under the right to education, the defendant’s main 
argument was that it could not be held responsible for the second period of 
absence and that responsibility for this lay exclusively with Hammersmith and 
Fulham. It argued further that the first and third periods were not sufficient to 
amount to a ‘denial’ of the right to education.

The claimant also challenged (i) the assessment of her mother’s needs under the 
Care Act 2014 and the resulting decision on eligibility and (ii) the child and family 
assessment of the claimant and her siblings and young carer’s assessment of the 
claimant.

Held:

i) On the claimant’s first ground in relation to the right to education under 
Article 2 of the First Protocol of the European Convention on Human Rights 
(ECHR/ ‘the Convention’), it was necessary for the court to examine the 
cumulative impact of any unjustified absences from education, as they 
affected the particular child, in order to determine whether, taken together, 
they amounted to a ‘denial’ of the right to education. At this stage the court 
must aggregate the acts and omissions attributable to all public authorities 
involved in the case. There is no need for the court to determine whether the 
conduct of each public authority was lawful as a matter of domestic law. 

ii) The question is whether the overall treatment of the child amounted to a 
denial by the authorities of the state of effective access to such educational 
facilities as the state provides for such pupils. Where more than one public 
authority is potentially implicated in the breach, the court must go on to 
determine which authority bore the primary duty for securing the Convention 
right to education on the particular facts of the case. 

iii) Here the defendant had simply failed on at least two (and arguably three) 
occasions to provide the claimant with access to the level of mainstream 
education to which she was entitled. They neither provided nor offered any 
alternative forms of educational support. This was despite the fact that they 
were (or should have been) fully aware of her needs and circumstances.

iv) The question in plain language was: Did the public authorities of the state 
provide the claimant with sufficiently effective access to regular mainstream 
education between June 2015 and June 2016? The answer to this question 
was no. The claimant missed approximately 50 per cent of the term time 
schooling that should have been made available to her during the year. The 
impact of these periods of absence was particularly difficult for her given her 
underlying disadvantages. There were no fact-specific explanations from the 
defendant for the periods during which she was out of education. The failure 
to provide the claimant with access to mainstream education (of the kind 
ordinarily provided by the state) for 50 per cent of the school year amounted 
in her particular case to a denial of the essence of her right to education for 
that year.

v) The second stage of the analysis was to determine which of the two public 
authorities bore the primary duty to act in accordance with the Convention 
right to education. This depended in the first instance on an analysis of 
domestic law and practice. It could not sensibly be disputed that the 
defendant was the authority with primary responsibility for guaranteeing the 
claimant’s right to education during the first and third periods of absence. 
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In relation to the second period, national guidance and the defendant’s own 
policy emphasised the importance of co-operation between authorities in 
cases such as this. The guidance issued under the homelessness scheme 
emphasised the continuing duty of the sending authority to ensure that a 
child does not fall out of education as a result of the transfer. 

vi) Section 11(2)(b) of the Children Act 2004 placed a continuing obligation on 
the defendant to ensure that a child is not allowed to fall out of education 
as a result of the transfer. Where an authority’s housing department is 
considering whether to transfer a school-age child out of borough, the 
authority must take all necessary steps to satisfy itself that the receiving 
authority has satisfactory arrangements in place to safeguard the child’s 
educational welfare. The sending authority must be able to demonstrate 
objectively, by reference to contemporary reasoning and records, how it 
came to its conclusion. The sending authority must be able to demonstrate 
how and why it took or failed to take the steps that it did. The sending 
authority is also under a corollary duty to liaise with the receiving borough’s 
education department in order to satisfy itself that it has adequately 
performed its duty under section 11(2)(b). There was no evidence that the 
defendant had discharged these duties.

vii) The statutory notice that the family were transferring to Hammersmith and 
Fulham could not be sufficient to displace the defendant’s obligations as the 
primary public authority with responsibility for guaranteeing the delivery of 
the claimant’s Convention right to education. The duty in section 11(2)(b) of 
the Children Act 2004 provided a much clearer steer in determining which 
authority had primary responsibility than a bare notice issued from one 
housing department to another without reference to educational need.

viii) The defendant was therefore the public authority with primary and 
continuing responsibility for ensuring the claimant’s right to education during 
the second period of absence. As such it followed that the defendant bore 
responsibility for causing each of the cumulative absences that occurred 
between June 2015 and June 2016.

ix) In conclusion on the first ground, the claimant had been provided with a 
seriously sub-standard level of educational provision, despite the fact that 
her obviously pressing needs were well known to the defendant. This course 
of action and inaction amounted to unlawful conduct within the meaning of 
section 6 of the Human Rights Act 1998. 

x) There was no need to reach a decision on the claimant’s discrimination 
argument, alleging a violation of Article 14 ECHR. 

xi) A declaration would not be sufficient to afford ‘just satisfaction’ in this case 
and an award of damages would be necessary. Assessment of damages 
was adjourned for additional evidence to be obtained. 

xii) Under the claimant’s second ground and in relation to the Care Act 
assessment for C, the challenge was to the resulting decision that C did 
not have eligible needs as defined under the Care and Support (Eligibility 
Criteria) Regulations 2015. This challenge was dismissed. There was no 
error by the social worker in having regard to present services which would 
be withdrawn, when the social worker had undertaken to reconsider his 
assessment if services were withdrawn. The claimant’s specific criticisms 
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of the assessment were all rejected. The social worker’s witness statement 
contained fuller reasoning which showed that the original criticism was 
misplaced. It was not irrational for the social worker to consider that a 
clinical psychologist’s report would have made no material difference to the 
overall outcome. 

xiii) Although the court identified a paucity of reasoning in three particular 
sections of the assessment, these drafting defects were not sufficient 
to render the decision unlawful. Moreover, although the outcome of the 
assessment seemed harsh it was open to the social worker to come to the 
conclusion that he did. 

xiv) With respect to the child and family assessment, the challenge was to the 
decision that none of the three children in the family met the threshold for 
statutory intervention. In relation to the claimant, the central argument was 
that the conclusion of a young carer’s assessment, being that the claimant’s 
translation role for her mother was ‘highly inappropriate’ and that she ‘may 
have [caring] responsibilities beyond what is appropriate for her age’, was 
inconsistent with the conclusion that she was not a child in need. It was also 
argued that the young carer’s assessment (which formed part of the care 
needs assessment) failed to comply with the detailed requirements of the 
Young Carers (Needs Assessment) Regulations 2015, particularly those in 
regulation 4(2). 

xv) These arguments were accepted. The defendant’s social worker had put 
her own gloss on the statutory test for a young carer and had taken into 
account an entirely irrelevant consideration, being the fact that neither 
mother nor child considered her to be C’s carer. It was not open to the social 
worker to retreat from her conclusion that assessment by a specialist family 
support unit was required by reference to temporary support available from 
a family support worker. Furthermore, the social worker had impermissibly 
treated C’s opinions as determinative of an assessment of E’s needs and 
seemed to have lost sight of the fact that it was her responsibility to conduct 
an independent and objective assessment of the issues. The flaws in the 
reasoning were sufficient to render the assessment of the claimant’s needs 
legally invalid.

xvi) In relation to the younger children, the argument was that having identified 
speech delay the social worker could not reach a lawful, fully informed and 
rational assessment of their needs until speech and language referrals had 
been made. The short answer to this was that when the assessment took 
place one child had already been referred to relevant services by the health 
visitor and the other was too young for a full assessment but was being 
regularly monitored by the relevant health professionals. Moreover, both 
children would attend nursery school where their speech and language skills 
were likely to improve. 

xvii) The care needs assessment and young carers assessment in relation to 
the claimant were quashed. A mandatory order requiring the defendant to 
carry out further child in need assessments was unnecessary as after the 
hearing the defendant had carried out a further assessment and concluded 
that each of the three children qualified as a child in need. A mandatory 
order was granted requiring the defendant to carry out a fresh young carer’s 
assessment.    
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xviii) The defendant was ordered to pay the full costs of the claim. The 
defendant’s argument that costs should be refused because they were 
disproportionate to the damages the claimant would receive under Ground 
1 was rejected. The Court of Appeal in Anufrijeva v Southwark LBC [2003] 
EWCA Civ 1406, [2004] QB 1124, (2003) 6 CCLR 415 had not suggested 
that meritorious Human Rights Act claims ought not to be pursued if the 
costs are likely to exceed the damages. Furthermore, Anufrijeva was not 
concerned with the costs of establishing liability under section 6 of the Act 
but the costs of the inquiry into the necessity of awarding damages as just 
satisfaction and the level of damages to be awarded. The court applied 
the guidelines in Anufrijeva to determine the process for the assessment of 
damages in this case. The vindication of the claimant’s Convention right was 
sufficient justification in itself for incurring the costs of litigation. 

xix) Furthermore, there would be no reduction in costs for the issues on which 
the claimant had not succeeded under Ground 2. The challenge to the Care 
Act assessment was properly made, because critical information was only 
provided in a witness statement served in the course of proceedings and the 
assessment was defective in its reasoning in three important respects. The 
joint care needs assessment of the three children had been quashed and the 
unsuccessful argument in relation to the two younger children had occupied 
very little of the court’s time. There was no automatic rule requiring the 
reduction of a successful party’s costs if s/he loses on one or more issues in 
the case. Looking at the matter in the round the claimant was the successful 
party. 
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Judgment

DEPUTY HIGH COURT JUDGE BEN EMMERSON QC: 

Introduction
1. The claimant (‘E’) is a nine-year-old child who brings this application through 
her mother and litigation friend. It raises two quite independent challenges to two 
separate sets of decisions made by the London Borough of Islington (‘Islington’). 
Both challenges are heavily fact-dependent, and the first ground raises a number 
of complex and novel points of law. Hence the length of this judgment. On 4 
November 2016, permission was granted on both grounds by Jefford J. 

Ground 1: E’s right to education
2. The first ground of challenge concerns the scope and content of the right to 
education under Article 2 of the First Protocol to the European Convention on 
Human Rights (ECHR). E contends that Islington’s conduct (through a combination 
of acts and omissions) has violated that Article and was therefore unlawful under 
section 6 of the Human Rights Act (HRA) 1998. She claims damages as just 
satisfaction under HRA 1998 s8.

The factual history
3. E currently lives with her mother (‘C’) and two younger siblings (aged four and 
two) in temporary accommodation in Islington where the family has resided since 
28 April 2016. This temporary accommodation is provided by Islington pursuant 
to Part 7 of the Housing Act (HA) 1996. C is profoundly deaf, has no speech 
(other than perhaps a few words), and is almost completely illiterate. Prior to the 
events described in this judgment, she had been subjected to sustained domestic 
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violence at the hands of her husband. The first ground of challenge concerns three 
periods (of several weeks at a time) between June 2015 and June 2016 when E fell 
out of education. 

4. The sequence of events that led to these periods of absence began in May 
2015, when C eventually fled what was then the family home in the London 
Borough of Southwark, with all three children. On 7 May 2015, with the assistance 
of a domestic violence charity called Solace Women’s Aid (‘SWA’), C applied to 
Islington for assistance with housing under HA 1996 s183. The application was 
made on the basis that she was threatened with homelessness and in priority 
need of accommodation because she had ceased to occupy the family’s previous 
residence due to domestic violence.

5. Islington initially declined to accept that it owed any duties to the family, 
maintaining that any relevant homelessness obligations fell on the London 
Borough of Southwark. As a result, SWA provided the family with temporary 
accommodation at a women’s refuge in Islington (Mary Robinson House), 
beginning on 4 June 2015. 

6. In the chaotic circumstances of this transition, and due in part also to her 
disabilities, C was not able to pre-arrange schooling facilities for E. As will become 
apparent, the nature of her disabilities is such that she has difficulty in accessing 
public services without professional assistance. 

7. On 12 June 2015, SWA wrote on C’s behalf to the Education Admissions Team at 
the London Borough of Islington notifying them that E was living in the borough 
and was in need of urgent educational provision. The letter included the following 
passage:

[E] is top priority for an in-year application under Islington’s Fair Access Policy 
(transition and uncertainty, alongside beginning her recovery from domestic 
abuse). [E] is not currently in education. As a result, she is at risk of experiencing 
poor outcomes. School offers children who have experienced domestic abuse a safe 
place to learn, grow, make friends and participate in school life. [E] left behind 
[her] school, [her] friends, [her] home and [her community]. [E] enjoyed school 
and excelled in literacy…[E] requires a supportive and nurturing environment to 
achieve her potential, and gain a sense of belonging during a period of uncertainty.

8. It is clear then that, at least from 12 June 2015, Islington had been put on notice 
that E was a school-age child, residing in the borough, who was not in education. 
Islington was also aware that she had priority needs that ought to be taken 
seriously. The authority’s initial response was dilatory, and as a result E was out of 
education altogether for a period of two months and three weeks. 

9. Part of this time constituted school holidays. For reasons explained later in this 
judgment, I have come to the conclusion that when computing E’s absence from 
school for the purposes of Article 2 of the First Protocol ECHR, the holiday periods 
fall to be taken into account, but only as part of the general background. It is the 
term- time absences that are critical. 

10. No attempts were made to provide E with alternative educational facilities 
in accordance with Education Act (EA) 1996 s19, and Islington has provided no 
satisfactory explanation for this period of inactivity. Any such steps as may have 
been taken were evidently quite ineffectual, and Islington has advanced no case-
specific or individualised resource arguments which could justify this period of 
delay. The same is true of each subsequent period of absence.
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11. It is important to stress from the outset that, due to her disabilities, C was 
unable to provide E with any form of home-based education during these periods 
of absence. She was not even able to read with her. Such was the poverty of 
communication in the home, that these absences from school must necessarily 
have impacted on E (educationally and socially) to an even greater extent than 
they would have impacted on a child whose primary carer was able to provide 
some alternative support at home. 

12. Moreover, the evidence discloses that whilst in the home E found herself 
unavoidably providing certain forms of support for C, both in terms of C’s 
communication with the outside world, and in terms of her care of her younger 
siblings. When Islington later conducted a young carer’s assessment, the 
responsible social worker considered it ‘highly inappropriate’ that C had come to 
rely upon E as a translator in this way (see paragraph 232 below). I will return to 
this question later in the judgment, but at this stage it is sufficient to point out 
that education in a mainstream school provided a critically important outlet for E, 
the only environment in which she could regularly communicate through speech 
with others (both pupils and teachers) and thus develop her potential. 

13. On 4 September 2015, E began attending St. Mary’s School in Islington. 
However, she remained there for only seven weeks. On 21 October 2015 Islington 
accepted that it owed a full housing duty to the family under Part 7 of the Housing 
Act (HA) 1996. It wrote to C accepting that she was eligible for assistance, was non-
intentionally homeless and was in priority need, with the result that Islington was 
obliged to provide the family with accommodation pursuant to the main housing 
duty under HA 1996 s193(2). Despite this concession, it took Islington a further two 
months to arrange the necessary accommodation. On or about 3 November 2015 
Islington arranged for the family to be provided with out of borough temporary 
accommodation in the London Borough of Hammersmith and Fulham. As a 
result of this move, E fell out of education once again, for reasons that will become 
apparent.

14. Pausing there, a pivotal point stressed by Mr Kelvin Rutledge QC for Islington is 
that on 5 November 2015, two days after the transfer was arranged, the authority’s 
housing department formally notified Hammersmith and Fulham that the family 
for which it had a statutory housing responsibility had been transferred out of 
borough and that Islington had accordingly delegated the discharge of its housing 
responsibilities to Hammersmith and Fulham (albeit on a temporary basis). 

15. The notice, issued pursuant to HA 1996 s208, provided the names and dates 
of birth of each member of the family and the address at which they were to be 
accommodated in Hammersmith and Fulham. From a casual reading of this data, 
it could be deduced that E was a school-age child. This fact carried the necessary 
implication that there must be a statutory duty on one or other local authority to 
satisfy itself that E was receiving suitable education. This was therefore a situation 
that cried out for effective liaison between the two authorities.

16. The notice gave no indication of E’s current educational arrangements, or of 
any plans or proposals that Islington may have had for her future education during 
the period of the temporary placement out of borough. It did not suggest which 
of the two authorities should assume primary responsibility for the discharge of 
the statutory obligation to educate her, or suggest any arrangements (formal or 
otherwise) whereby the two authorities could co-ordinate over E’s educational 
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needs to ensure they were met promptly and that she could maintain a reasonable 
measure of educational continuity. 

17. In fact, the notice made no mention of education at all. Of particular 
significance, it gave no explicit or implied indication of the need for fresh 
educational provision to be made by Hammersmith and Fulham, and failed to 
spell out the critical piece of information that any existing arrangements for 
her education would necessarily be disrupted by the temporary transfer. The 
importance of this notice to the outcome of the case on Ground 1 will become 
apparent in due course.

18. In the event, no adequate steps were taken by either borough to ensure that 
educational facilities were promptly made available. There is no evidence before 
me that any significant liaison took place between the two education departments 
concerning E’s continuing educational needs. E thus had no school education for 
the remainder of the Autumn term. Following the Christmas holiday, she was 
eventually found a place at the Sir John Lillie School in Hammersmith and Fulham. 
By this time, she had missed a further seven weeks of term-time education and 
two weeks of school holidays. 

19. The family remained in temporary accommodation in Hammersmith and 
Fulham for almost six months. On 28 April 2016, at short notice, they were required 
to move into other homelessness accommodation at Iberia House in Islington, 
where they currently reside. 

20. Despite this unsettling sequence of events, Islington once again failed to make 
appropriate arrangements for E’s education following her return to the borough. 
By this stage it ought to have been entirely clear to Islington that the prompt 
provision of adequate and settled schooling for E was an urgent priority. She had 
fled domestic violence with her mother and siblings, had a primary carer who 
was deaf, illiterate and inappropriately dependent upon her, and had been forced 
to move home three times already in ten months. She had already suffered two 
lengthy periods of absence from school, and was now faced with moving school 
(disrupting both her education and her social networks) for the third time in less 
than a year. Notwithstanding this unfortunate situation, Islington failed for a 
further eight weeks to discharge its statutory duty to make educational provision 
for E following her return to live in the borough. 

21. By this time C had solicitors acting for her. In an effort to prompt Islington to 
discharge its educational obligations towards E, the solicitor wrote on 17 May 2016 
in accordance with the judicial review pre-action protocol in the following terms:

The family have moved between boroughs three times since they became homeless 
in May 2015. On Thursday 28 April 2016 [C] was required without notice to move 
between authorities, for the fourth time in a year. This will mean that [E], the 
oldest child and the only child of school age will have been to four different schools 
in the course of a year. However, she has not been at school at all since the end of 
April. This is because after some significant delay when the family were required 
without notice to move to Fulham, [E] was found a school place in Hammersmith 
and Fulham. She obviously cannot travel from Islington to Fulham every day. 
Regrettably, she requires a new school place. Her mother has not received any 
assistance from the authority, although it was the authority that arranged the 
move that would obviously disrupt schooling. [E] of course has a statutory right to 
education, as well as a human right contained in [Article 2 of the First Protocol]. 
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You should either provide her with a school place immediately, or arrange for 
alternative provision in accordance with section 19 of the Education Act [1996].

22. In my view, this letter accurately stated the position. Indeed, in the prevailing 
circumstances, it ought to have been unnecessary for the solicitors to write in 
these terms, since Islington had been aware of its duties to E since 12 June 2015, 
at the latest, and was fully informed of her changes of accommodation and their 
implications (having made the various decisions that brought them about). 
Despite the urgency of the situation, Islington was slow to respond to the solicitor’s 
letter. However, on 1 June 2016 a social worker from Islington’s Sensory Team 
(which caters for the needs of the deaf and hard of hearing) visited C at her home, 
together with a social worker from the borough’s Children’s Service Department 
‘for the purpose of starting the process of enabling [C] to secure a school for her 
eldest child’ (see the statement of Augustus Williams at paragraph 7). Finally, on 
14 June 2016 E was allocated a place back at her former school (St. Mary’s) and was 
able to re-enter and resume her education. 

The core characteristics of Article 2 of the First Protocol in summary
23. Before examining the two leading appellate authorities on the right to 
education, I propose to summarise the analytical framework that they have laid 
down for determining whether there has been a breach of Article 2 of the First 
Protocol. The process of analysis required to determine whether such a breach has 
occurred differs significantly from the more familiar process of analysis applicable 
to other qualified Convention rights. 

24. For the purposes of Article 2 it is necessary for the court first to examine 
the cumulative impact of any unjustified absences from education, as they 
affected the particular child, in order to determine whether, taken together, they 
amounted to a ‘denial’ of the right to education. At this stage the court must 
view the overall situation through a wide-angled lens, aggregating the acts and 
omissions attributable to all public authorities involved in the case (as would be 
the approach if the same facts arose in a claim against the United Kingdom in 
Strasbourg). Uniquely among the qualified Convention rights, the determination 
of whether the right to education has been violated is to be performed without 
any necessity for the court first to determine whether the conduct of each public 
authority was lawful as a matter of domestic law. A breach of domestic statutory 
or public law duties is not to be equated with a violation of Article 2 of the First 
Protocol.

25. Instead of approaching the problem through the prism of domestic law, 
therefore, the court must begin by deciding for itself whether, in light of all the 
prevailing circumstances, the overall treatment of the child (a) amounted to a 
‘denial’ (b) by ‘the authorities of the state’ (c) of ‘effective access to such educational 
facilities as the state provides for such pupils’. The question is to be answered 
pragmatically, on a fact-specific basis, and in light of the identified educational 
needs of the particular child. If the answer to that first question is affirmative, a 
violation of Article 2 of the First Protocol is established. 

26. Where responsibility for causing the violation lies exclusively with one public 
authority that will generally conclude the court’s inquiry on liability. The authority 
in question will have acted unlawfully within the meaning of HRA 1998 s6(1) and 
it will then be necessary for the court to determine questions of just satisfaction 
under HRA 1998 s8. 
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27. However, in a case such as this, where more than one public authority is 
potentially implicated in the breach, the court must go on to determine which 
authority bore the primary duty for securing the Convention right to education on 
the particular facts of the case. For the purposes of this exercise, it is legitimate (and 
will often be necessary) for the court to examine the distribution of responsibilities 
under domestic law and practice. This is not to enable it to decide whether there 
has been a breach of domestic law (which will generally be an irrelevant question 
in this context) but rather to assist the court to identify the public authority that 
‘bore the primary duty to act in accordance with the Convention’. The answer to 
this question will then determine whether one or more of the public authorities 
that are party to the domestic proceedings is liable under HRA 1998 s6(1). It will 
also provide the basis for determining what remedy, if any, should be ordered 
under HRA 1998 s8(1), and against which authority (or authorities).

28. As will be clear from this short summary, the striking feature of the analysis 
mandated by the decisions of the House of Lords and the Supreme Court (to 
which I will shortly turn) is that it will not always, or even ordinarily, be necessary 
for the court to determine whether there has been a breach of domestic law in 
order to determine whether a violation of the right has occurred. Whether a local 
authority acted lawfully, within the meaning of domestic law, is a quite separate 
inquiry which is extrinsic to the determination of a breach of Article 2 of the First 
Protocol. It is possible to envisage cases in which it may become necessary to 
determine an alleged breach of domestic law, at the second stage of the court’s 
inquiry, in order to enable it to decide which authority bore the primary duty to 
secure the Convention right to education on the facts. Such cases are likely to be 
the exception rather than the rule. Moreover, in any such case, where a breach of 
domestic law is found to have occurred it will be relevant purely to the allocation 
of respective responsibility in cases potentially involving more than one public 
authority. It has no bearing at all on the question whether the claimant’s right to 
education has been violated.

Identifying the central issue 
29. The genesis of this approach to the interpretation and application of Article 2 
of the First Protocol in domestic law is the speech of Lord Hoffmann in A v Head 
Teacher and Governors of Lord Grey School [2006] 2 AC at 387 F:

It is only if a denial of a Convention right is established that one examines 
domestic law in order to discover which public authority, if any, is liable under 
[section] 6. This is an inquiry which can sometimes give rise to difficult questions 
of causation and can make it necessary to ask which public authority bore the 
primary duty to act in accordance with the Convention.

30. This passage precisely encapsulates the central issue that arises for decision 
in the present case. Islington’s main argument is that it cannot be held responsible 
for the second period of absence, and that responsibility for this lay exclusively 
with Hammersmith and Fulham, who are not party to the present proceedings. 
Building on this foundation, Mr Rutledge QC, for Islington, submits that the 
second period of absence falls out of account altogether and (as I understand 
his argument) that the first and third periods are not sufficient on their facts to 
amount to a ‘denial’ of the right to education. 

31. I do not consider this to be the right approach. In evaluating the facts of 
E’s case, I propose to adopt and apply the straightforward analytical guidance 
provided by Lord Hoffmann in the passage set out above. So, the first question 
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in E’s case is whether, taking the periods of school absence cumulatively, the 
threshold for a denial of the right to education has been crossed by the acts or 
omissions of either or both of the two authorities, taken together. If a breach of 
Article 2 is found to have occurred, it will then become necessary to move to the 
second stage of the analysis, at which point the court must examine the actions 
of the relevant authorities against the framework of domestic law and practice, in 
order to determine the distribution of responsibility for the breach among the two 
authorities that are potentially liable here.

32. What is clear beyond doubt from a reading of the whole of Lord Hoffmann’s 
speech in the Lord Grey School case is that these two exercises are separate, and 
that they are directed to entirely different questions. A breach of domestic law 
(which might give rise to a public law remedy, but would not sound in damages) 
is not to be equated with a violation of Article 2 of the First Protocol. As Lord 
Bingham said in the same case, there is, in the context of this particular right ‘no 
Convention guarantee of compliance with domestic law’ (A v Head Teacher and 
Governors of Lord Grey School [2006] 2 AC at 379 C). 

33. This approach to Article 2 of the First Protocol stands in contrast to the 
lawfulness requirement to be found, in one form or another, in Articles 8 to 12 
of the Convention. The requirement of lawfulness in those Articles has been 
held to pose two questions. The first question focuses on the compatibility of the 
challenged action with the requirements of domestic law. If a public authority 
has acted in breach of domestic law, then its actions will not be ‘prescribed by’ 
or ‘in accordance with’ the law (as the requirement is variously expressed in 
Articles 8 to 12). If, however, the actions of the relevant public authority are found 
to have been compatible with the requirements of domestic law, the focus of the 
lawfulness inquiry under Articles 8 to 12 shifts to the so-called ‘legality principle’, 
under which the court must decide whether the applicable domestic law met the 
Convention requirements of accessibility, foreseeability and specificity. The two 
leading authorities, to which I now turn, make it quite clear that none of these 
questions arise for decision in a case under Article 2 of the First Protocol.

Discussion
34. What then is the threshold that must be crossed before a violation of Article 
2 of the First Protocol is established? For present purposes, the substance of the 
right is contained in the first sentence of the Article: ‘No person shall be denied 
the right to education’. The word ‘denied’ is obviously significant. Clearly, at one 
extreme, it encompasses an active decision on the part of a public authority 
permanently to refuse access to education to a child who is entitled to receive it 
under the domestic arrangements in place in the relevant state. Thus, in Timishev 
v Russia (2007) 44 EHRR 37 the applicant’s children, who were of Chechen descent, 
were indefinitely refused admission to their local school because their father had 
surrendered his migrant’s card as part of a process of obtaining compensation for 
property he had lost in the Chechen Republic. By the time the case reached the 
European Court of Human Rights the Russian Federation had conceded that the 
denial of access to education on these grounds was unlawful in domestic law. The 
Court found a violation in the following terms (at paragraph 66 of its judgment):

As noted above, the Convention and its Protocols do not tolerate a denial of the 
right to education. The Government confirmed that Russian law did not allow 
the exercise of that right by children to be made conditional on the registration 
of their parents’ residence. It follows that the applicant’s children were denied the 
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right to education provided for by domestic law. Their exclusion from school was 
therefore incompatible with the requirements of Article 2 of Protocol No 1.

35. There are two points to note about this passage. The first is the Court’s 
conclusion that an unjustified, unlawful, deliberate and permanent exclusion from 
school amounts to a ‘denial’ of the right to education. That much is perhaps self-
evident. However, it leaves open the question whether, and in what circumstances, 
a failure through neglect to discharge the state’s ordinary educational obligations 
can constitute a ‘denial’ of the right. I will return to this question shortly.

36. The second point to note about the dispositive passage in Timishev is that 
the Strasbourg Court appeared (at least on a purely linguistic analysis) to equate 
a violation of domestic law with a violation of Article 2 of the First Protocol (see, 
in particular, the use of the word ‘therefore’ in the last sentence of the paragraph). 
If that was indeed the reasoning of the Strasbourg Court, then it differs very 
significantly from the approach I must take to the interpretation of the right as it 
is given effect in domestic law. 

37. The question left over from this brief discussion of Timishev is whether and 
in what circumstances an omission is to be equated with a ‘denial’ of the right. By 
the word ‘omission’ I refer to the situation in which neglect by a local authority, in 
the discharge of its responsibility to make the necessary educational provision, 
results in an unjustifiable interruption to a child’s education. What emerges from 
the domestic appellate authorities is that the answer to this question is entirely 
fact-specific. Where a local authority fails to discharge its educational obligations 
to a child, a close examination of all the circumstances is necessary in order to 
determine whether the cumulative impact of such failures as are found to have 
occurred is sufficient, in the circumstances of the particular case, to cross the 
minimum threshold necessary to amount to a ‘denial’ of the right. In carrying out 
this assessment, the court must also take into account any steps taken by the local 
education authority to mitigate the deleterious effects of the child’s absence from 
school.

38. In A v Head Teacher and Governors of Lord Grey School [2006] 2 AC 363 the 
claimant was a child who had been excluded from school following his suspected 
involvement in an arson attack on school premises. He and two other children 
were investigated by police and subsequently charged with arson. In March 2001, 
A was temporarily excluded from school during the police investigation. During 
this initial period, he was given self-assessing work at home and referred to the 
local education authority for the provision of education other than at school. 
The statutory maximum period for temporary exclusion was 45 days. This period 
expired on 6 June 2001 but the suspension was not rescinded at that time. From 
that point onwards the continuation of A’s temporary exclusion was unlawful as a 
matter of domestic law.

39. On 22 June 2001, the police informed the school that the criminal proceedings 
had been discontinued. The school therefore sought a meeting with the child’s 
parents to arrange his reintroduction to the school, but the parents failed to 
attend. The school then wrote to the parents to inform them that, in light of their 
failure to attend the meeting, the child would be permanently excluded from the 
school roll. This happened in October 2001. In the meantime, the local education 
authority took steps through its pupil referral unit (PRU) to provide alternative 
education for the child but his parents declined the offer. He did not attend school 
until he was found another place at an alternative school in January 2002. He was 
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therefore continuously out of school from March 2001 to January 2002 (for part 
of which time his exclusion was unlawful as a matter of domestic law). The Court 
of Appeal found that the claimant’s continued exclusion after the expiry of the 
45-day time limit was in breach of the applicable statutory provisions and was 
unjustified. On that basis, the Court of Appeal found a violation of Article 2 of the 
First Protocol. 

40. Giving the leading speech in the House of Lords, Lord Bingham, at paragraph 
24 distilled the relevant Strasbourg caselaw into the following succinct statement 
of principle:

The Strasbourg jurisprudence … makes clear how Article 2 should be interpreted. 
The underlying premise of the Article was that all existing member states of the 
Council of Europe had, and all future member states would have, an established 
system of state education. It was intended to guarantee fair and non-discriminatory 
access to that system by those within the jurisdiction of the respective states. 
The fundamental importance of education in a modern democratic state was 
recognised to require no less. But the guarantee is, in comparison with most 
other Convention guarantees, a weak one, and deliberately so. There is no right to 
education of a particular kind or quality, other than that prevailing in the state. 
There is no Convention guarantee of compliance with domestic law. There is no 
Convention guarantee of education at or by a particular institution. There is no 
Convention objection to the expulsion of a pupil from an educational institution 
on disciplinary grounds, unless (in the ordinary way) there is no alternative 
source of state education open to the pupil (as in Eren v Turkey (Application 
No 60856/00) (unreported) 7 February 2006). The test, as always under the 
Convention, is a highly pragmatic one, to be applied to the specific facts of the 
case: have the authorities of the state acted so as to deny to a pupil effective access 
to such educational facilities as the state provides for such pupils?

This formulation has been held to be entirely consistent with the approach 
outlined by Lord Hoffmann in the same case (see A v Essex County Council 
(National Autistic Society intervening) [2010] UKSC 33, [2011] AC 280, (2010) 13 
CCLR 314). 

41. Lord Bingham’s choice of language in the final sentence of the passage I have 
set out is, in my view, highly significant. The critical question is formulated in 
terms which require the court to determine whether ‘the authorities of the state’ 
denied a pupil access to such education as the state provides for such a pupil. This 
plainly envisages a consideration of the actions of all relevant public authorities, 
taken together. The question, as formulated by Lord Bingham, does not require (or 
allow for) any distinction to be drawn between different authorities who may be 
potentially at fault in different ways. Nor does it include any necessity to consider 
whether all the relevant public authorities in any given case are parties to the 
proceedings. Those are questions that only arise for decision at the second stage 
of the analysis, if and when the court is required to consider the distribution of 
responsibility for the breach among a number of public authorities potentially at 
fault (see Lord Hoffmann’s formulation cited at paragraph 29 above). 

42. Lord Bingham thus poses the dispositive question in the same terms as it 
would be posed if the case were to be considered in Strasbourg. The acts and 
omissions of all public authorities involved in the case must be aggregated and 
considered cumulatively in order to decide whether or not there has been a breach 
by the state of the claimant’s Convention right to education. 
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43. Mr Rutledge QC placed particular emphasis on Lord Bingham’s characterisation 
of the right as intentionally weak when compared with other Convention rights. By 
this I take Lord Bingham to have been emphasising that the right is not absolute 
or non-derogable (as some Convention rights are) and that it does not include an 
explicit requirement for state action to be in accordance with domestic law (and 
thus differs from the other qualified rights in Articles 8 to 12 for the reasons I have 
explained). Nor does it impose any requirement to meet a prescribed European 
common standard of education. The margin of appreciation doctrine is, in that 
sense, written into the right itself. 

44. On my reading of this passage from Lord Bingham’s speech, the qualifications 
on the reach of the right are those that are expressly set out in his summary of its 
key characteristics. These features mean that the right is undoubtedly different in 
kind from other Convention rights, but I do not understand Lord Bingham to have 
been intending to imply any additional dilution to the force of the right as he thus 
definitively interpreted it.

45. There is, however, one central question which Lord Bingham did not 
directly seek to answer in his otherwise comprehensive formulation, preferring 
(for reasons he explained) to leave the answer to be divined by reference to the 
facts of the particular case. That issue is the threshold test for determining the 
circumstances in which an unjustified failure to provide access to education 
can be said to amount to a denial of access to the right itself. Clearly, a relatively 
short and unavoidable absence from school, where some adequate form of home 
support (even if not ideal) is provided or offered, will not in the ordinary course of 
events be sufficient to amount to a violation of a Convention right. Everything will 
depend on the context and circumstances. 

46. A non-exhaustive list of considerations to be taken into account would 
clearly include the age of the child and the stage of education they have reached; 
their educational history; the duration of the absence of educational provision; 
any alternative provision attempted or made available; any special resource 
implications particular to the case; and any circumstances particular to the 
child or its family that aggravate or mitigate the impact of the child’s absence 
from school. Lord Bingham no doubt refrained from formulating a test for this 
threshold precisely because such a wide variety of circumstances may be relevant. 
That seems to me to be encapsulated in his statement that the test is a ‘highly 
pragmatic’ one. I take this to mean that the question whether there has been a 
denial of the right to education is to be judicially evaluated in the round and in 
light of all relevant considerations. 

47. That this was Lord Bingham’s intention is clear from the manner in which he 
went on to dispose of the issue in the case before the House. Notwithstanding the 
fact that there had been a breach of domestic law governing the maximum length 
of a temporary exclusion, he found that there was no breach of Article 2 of the First 
Protocol. His analysis was based upon the fact that the relevant authorities had 
taken all appropriate steps to mitigate the harm to the pupil, and the parents had 
unreasonably refused to take advantage of the opportunities that were offered to 
them. Lord Bingham’s focus was, for obvious reasons, on the period between the 
time that the lawful temporary exclusion expired on 6 June 2001, and the date on 
which the claimant returned to education on 20 January 2002. As he pointed out 
at paragraph 25:
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The question, therefore, is whether between those dates the school denied 
the respondent effective access to such educational facilities as this country 
provides. In my opinion, the facts compel the conclusion that it did not. It invited 
the respondent’s parents to collect work, which they did not. It referred the 
respondent to the LEA’s access panel, which referred him to the pupil referral unit, 
an educational provider; the pupil referral unit’s offer of tuition was declined. 
The school arranged a meeting to discuss the respondent’s re-admission, which 
the respondent’s family chose not to attend. The head teacher’s reaction to this 
non-attendance was criticised in the courts below as over-hasty. Perhaps so. But 
I am not altogether surprised that she treated this unjustified non-attendance 
as a repudiation by the family of the pupil-school relationship. She again gave 
the parents contact details at the pupil referral unit. The LEA’s attempts during 
the autumn to secure the respondent’s readmission to the school or admission 
to another school were thwarted by the family’s uncertainty [about] what they 
wanted. As soon as they made up their minds a place (although not at the school) 
was promptly found. The retention of the respondent’s name on the roll of the 
school in July, and its removal in October, although much relied on in argument, 
were events unknown to the respondent and his family at the time, and had no 
causal effect or legal consequence. It is a matter for regret when any pupil, not 
least an able pupil like the respondent, loses months of schooling. But that is not 
a result which can, in this case, be laid at the door of the school.

48. For Lord Bingham, therefore, the considerations decisive to his finding that 
there had been no ‘denial’ of the right to education were each related to the 
relative causal relationship between the actions of the school and the response 
of the parents. He found, in effect, that the school (despite a technical breach of 
domestic law) had done all that could reasonably be required of it to mitigate the 
impact of the exclusion by offering alternative forms of education and agreeing 
in principle to re-admit the pupil after the criminal charges had been dropped. 
However, the actions of the parents had frustrated these attempts at every turn. 
Although Lord Bingham did not put it in these terms, the effect of his finding was 
that the parents’ intransigence was the operative cause of the overall educational 
deficit to which the child was subjected. 

49. I pause to point out that the circumstances of the present case could hardly be 
more different. Here, the local authority simply failed on at least two (and arguably 
three) occasions to provide E with access to the level of mainstream education to 
which she was entitled. They neither provided nor offered any alternative forms 
of educational support. This was despite the fact that they were (or should have 
been) fully aware of E’s needs and circumstances. 

50. It is clear beyond doubt that Islington was put on notice of the need for E to be 
in school on 12 June 2015 when they received the letter from SWA (see paragraph 
7 above). Moreover, as would have been only too obvious to any official who made 
the necessary enquiries, the impact on E of these periods of absence was likely to 
be much greater than would have been the case if there had been a primary carer 
who was able to support her learning (or at least her reading) at home.

51. A v Essex County Council (National Autistic Society intervening) [2010] UKSC 
33, [2011] AC 280, (2010) 13 CCLR 314 was a very different case which turned on 
the claimant’s highly exceptional special needs and the local authority’s difficulties 
in identifying and providing the long-term specialist help required to meet them. 
The claimant was an autistic child with serious learning difficulties and a severe 
communication disorder. He suffered from epilepsy, frequently having ten to 15 
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short fits a day despite medication. He was doubly incontinent, had no concept 
of danger and his behaviour was extremely challenging. He required constant 
supervision and was reliant on adults for his every need. 

52. From 1995 the claimant attended a local day school for children with special 
needs. As he approached the age of 12, however, his behaviour deteriorated to the 
point at which the school felt it was no longer able to protect him from himself 
or others. In January 2002, the school asked the claimant’s parents to remove 
him pending an urgent medical assessment at a specialist centre. However, the 
assessment did not take place until September 2002. In the meantime, A was 
kept at home with his family who struggled to cope. The local authority provided 
a degree of support for the family and some limited therapy and educational 
sessions each week. When the medical assessment was conducted in September 
2002 it recommended that A should be placed in a 24-hour residential school 
specifically providing for children with high levels of challenging behaviour. 

53. The local authority approached 26 different institutions before finding a 
suitable one, which it agreed to fund at a cost of £226,589 per annum. The claimant 
took up the place when it became available in July 2003, but had by then missed 
18 months of education. He brought proceedings, relying on Article 2 of the First 
Protocol, contending that he had been denied the right to education between 
January 2002 and July 2003. The first instance judge gave summary judgment for 
the local authority and the Court of Appeal upheld his decision. The Supreme 
Court, by a majority, dismissed the appeal.

54. A majority of the Supreme Court held that Article 2 of the First Protocol did 
not impose an absolute obligation on the state to provide for all special education 
needs, however exceptional (per Lord Clarke at paragraph 57; Lord Phillips at 
paragraph 90; Lord Brown at paragraph 128). A differently constituted majority 
held that it was nonetheless arguable on the facts (so as to survive a strike out 
application) that A had been denied his right under Article 2 due to the relative 
inactivity of the local authority during the 18-month period that he was out of 
school (per Lord Phillips at paragraph 89; Lady Hale at paragraph 108 et seq; Lord 
Kerr at paragraph 161 et seq). However, the appeal was ultimately dismissed by a 
yet differently constituted majority (comprising all Supreme Court Justices except 
Lady Hale) for reasons unrelated to the merits. The dispositive majority held that 
the original claim had been brought out of time. 

55. The ultimate outcome of the appeal turned therefore on an issue which has 
no bearing at all on the questions I have to decide. More generally, however, 
the conclusions reached by the various Supreme Court Justices concerning 
the application of Article 2 to the facts in the Essex case have, in my view, only 
a tangential bearing on the issues to be decided in the present case (not least 
because no exceptional needs existed in E’s case, and no individualised resources 
argument has been advanced). However, there is an enlightening discussion on 
the nature of the right to education in the various judgments. 

56. It is common ground in the judgments in Essex that a child with special 
educational needs would not be denied the right to education unless he was 
denied access to whatever educational facilities the state ordinarily provides for 
such pupils; and that the claimant’s needs were such that he required an expert 
medical assessment followed by a placement at a specialist residential school. 

57. Lord Phillips, Lady Hale, and Lord Kerr, considered on the facts that it was at 
least arguable that A’s case satisfied that test. The minority on this issue (Lord Clarke 
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and Lord Brown) took the contrary view, emphasising that in the circumstances, 
and given the exceptional nature of A’s educational needs, as well as the scarcity 
of resources appropriate to meet those needs, it was not surprising that it took the 
local authority some time to secure them for him. Even if the local authority could 
have acted with greater expedition, the claimant had ultimately been provided 
with high quality education at considerable public cost. When the full picture was 
considered, the fact that it had taken the local authority 18 months to secure a 
placement at a suitable school did not amount to a ‘denial’ of the claimant’s right 
to education, contrary to Article 2 of the First Protocol.

58. In developing this analysis, Lord Clarke endorsed Lord Bingham’s formulation 
of the right to education in the Lord Grey School case, holding that there was no 
need to embellish his analysis which was entirely consistent with the approach 
of the European Court of Human Rights, namely that any limitations on the right 
must not curtail it ‘to such an extent as to impair its very essence and deprive it of 
its effectiveness’ (Essex, paragraph 10).

59. Lord Clarke dismissed the suggestion that there was any tension between the 
approaches of Lord Bingham and Lord Hoffmann in the Lord Grey School case, 
Lord Clarke said this (at paragraph 15):

15. As I see it, the critical point in all the speeches is that under Article 2 of [the 
First Protocol to] the Convention, a person is not entitled to some minimum level 
of education judged by some objective standard and without regard to the system 
in the particular state. The question is that posed by Lord Bingham, namely 
whether the pupil was denied effective access to such educational facilities as the 
country provides. As Lord Hoffmann stressed, that is not the same question as 
the question whether the relevant authority was in breach of a duty imposed by 
domestic law, as for example, by failing, in breach of section 324 of the Education 
Act 1996, to comply with educational provisions set out in a statement of special 
educational needs (‘SSEN’).

16. The question is then whether the pupil has been denied effective access to the 
system in place. That question will only be answered in the affirmative where his 
right to education has been so reduced as to ‘impair its very essence and deprive 
it of its effectiveness’.

60. The core of Lord Clarke’s conclusion on the facts of the Essex case is 
encapsulated in paragraph 45 and the following passages, which merit citation 
in full:

45. Was A deprived of an effective education during the relevant period? I 
recognise that if that question is asked by reference only to what he was provided 
with between January 2002 and July 2003, it could be answered in the affirmative. 
However, as Lord Bingham observed, the correct approach is the pragmatic 
one adopted by the European Court. It was recognised on all sides that what A 
required was a satisfactory long term solution for his various problems. It was also 
recognised at an early stage that, in the absence of a considerable improvement in 
his condition and behaviour, A could not go back to LS. I agree with the judge and 
the Court of Appeal that any other view was unarguable.

…

50. The fact that it was not said [on the claimant’s behalf] that there was an 
infringement of A’s Article 2 right to a long term education immediately shows 
that the correct approach is to consider the problem in the context of the system 
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available and to recognise that solutions take time and money to put in place, 
sometimes a considerable amount of both time and money, as here. In my 
opinion the same approach should be adopted to the interim measures. All the 
professionals were working towards the long term solution, hoping that it would 
be achieved sooner rather than later. Some interim measures were put in place 
in the period from January 2002 to July 2003. It is said with apparent force that 
A was deprived of any meaningful education in that period and, indeed, that A’s 
condition and behaviour deteriorated during that period. Moreover, the account 
of the facts set out above shows that, at any rate on A’s case, there were grounds for 
criticism of the local authority in not providing more than they did. 

51. The question is not, however, whether the local authority were at fault, but 
whether the limitations on A’s education impaired the very essence of his right 
to education and deprived his right of effectiveness or, as Lord Bingham put it, 
whether he was deprived of effective access to education. The answer to that 
question (or those questions) must have regard to the fact that the problems were 
correctly seen to be short term problems pending a multi-disciplinary 5-day 
examination of A in order to achieve a long term solution. 

52.  Even taking A’s case at its highest, considerable efforts were made by LS and 
others to assist A in various ways. They were not limited to the somewhat ineffectual 
provision of two boxes of educational toys, which were described as ‘not acceptable 
education’. The local authority were faced with considerable difficulties. There 
was no home tutor who was available to meet A’s needs. Residential care was not 
available but A was referred to an occupational therapist. However the school did 
provide a significant number of speech therapy and activity sessions described 
above.

…

55. The interim efforts made by the local authority were far from perfect and it 
is arguable that the local authority were both in breach of duty under domestic 
law in various ways and more generally open to criticism for not doing more 
than they did but, once one takes account of the fact that what was needed were 
interim measures pending a long term solution, I do not think that A can succeed 
at trial. I agree with the Court of Appeal (and with the judge) that, as Sedley LJ 
put it at para 12, it is not possible ‘to spell out of this unhappy interlude, with its 
undoubtedly adverse consequences for both A and his parents, either a failure of 
the education system or a denial of access to it.

61. Lord Clarke’s approach was thus a finely calibrated analysis of the nature of A’s 
exceptional educational needs, firmly rooted in the facts of the case. The axiom of 
his reasoning was the acceptance on all sides that in A’s particular case it was not 
his immediate short-term needs that were the governing priority but the search 
for a durable solution to his long-term needs. It was against that central purpose 
that the actions of the authority fell to be judged. Bearing always in mind that Lord 
Clarke was in a minority on this issue, it is nonetheless relevant to note the reasons 
he reached the conclusion that he did. In Lord Clarke’s view, it was undeniable that 
a long-term solution was ultimately found, at considerable cost, and that when 
the situation was viewed in the round, the governing educational priority had 
been met. 

62. On this issue, the majority concluded that the local authority was arguably 
responsible for a breach of A’s Convention right to education. This was due to the 
arguable defects in the local authority’s discharge of its educational responsibilities 
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during the interim 18-month period. Although they dissented on this question, 
I do not understand the minority conclusions reached by Lord Clarke and Lord 
Brown to have treated the arguable inadequacy of the interim solutions in A’s 
case as irrelevant. They merely concluded that when viewed through the prism 
of A’s priority educational need (namely the need to be assessed with a view to 
finding a long-term solution), it could not be said that the local authority had been 
responsible for a ‘denial’ of the essence of the right to education judged, as it must 
be, by reference to A’s individual educational needs.

63. Lord Phillips disagreed on the arguability question. Nonetheless, at paragraph 
75 of his judgment, he expressed agreement with the proposition that the 
resources available to provide for exceptional educational needs were a relevant 
consideration in determining whether Article 2 had been violated in such a case. 
Having summarised a number of sources relied on by the claimant to support the 
contrary proposition, he dismissed the argument in these terms:

75. When these passages are read in their context they do not support the 
proposition that Article 2 of the First Protocol imposes on contracting states a 
positive obligation to provide education that caters for the special needs of the 
small, if significant, portion of the population which is unable to profit from 
mainstream education. On the contrary the authorities assume, correctly, that all 
contracting states have a system of education and limit the positive obligation 
imposed by Article 2 to regulating education in such a way as to give access 
without discrimination to that system.

64. In support of the proposition that Article 2 does not guarantee that a state must 
have the facilities to meet all special educational needs, Lord Phillips (at paragraph 
79) had recourse to the Travaux Preparatoires to the First Protocol. These record 
the following collective understanding, reached during the negotiations:

While education is provided by the state for children, as a matter of course, in 
all member states, it is not possible for them to give an unlimited guarantee to 
provide education, as that might be construed to apply to illiterate adults for 
whom no facilities exist, or to types or standards of education which the state 
cannot furnish for one reason or another.

65. From this extract Lord Phillips deduced the following proposition:

79 …Contracting states that provide facilities for the education of adult illiterates 
are obliged by Article 2 to ensure that adult illiterates have access to those 
facilities. Those states that do not have such facilities are not required by Article 2 
to establish them.

66. Thus, Essex was a case which turned on the availability of exceptional 
educational provision, voluntarily made by a state for special needs students, and 
the relevance of the resources available to meet those needs within the national 
framework and within a reasonable time. That is why I said earlier that the Essex 
has only a tangential bearing on the present case. E was not a child with exceptional 
educational needs that cried out for a long-term solution. She was a child with an 
urgent, and short-term, need for access to ordinary mainstream education, and 
above all for continuity in her education, in light of the turbulent circumstances 
of her home life. Her case cried out for prompt liaison and co-ordination between 
the relevant departments of both authorities. This urgent need was not met and, 
as a result, she fell out of education.

CCLR June 2017 TEXT.indd   167 26/09/2017   07:32:01



20 CCLR June 2017 © Legal Action Group

168

A

B

C

D

E

F

G

H

I

J

K

20 CCLR 168 R (E) v Islington LBC

67. E’s case is thus, in effect, the inverse of A’s case in Essex. Her need was 
consistency and continuity in the short to medium term. It is therefore against 
that central educational objective that the question must be asked and answered 
whether she had sufficient access to the regular educational facilities that the state 
ordinarily provides for such as pupil (or whether, conversely, the intermittent 
failures to afford her access to education, considered cumulatively, amounted to 
a denial of the essence of her right). To formulate the question in plain language: 
Did the public authorities of the state provide E with sufficiently effective access to 
regular mainstream education between June 2015 and June 2016?

68. Lord Brown, in the majority as regards the test to be applied under Article 
2, held at paragraph 127 of his judgment that a standard that would require an 
educational authority in every case to prove (a) that it has done all that could 
reasonably be required of it to justify the full extent of any absence from school 
and (b) that it had done all it could to mitigate any absence by implementing 
alternative educational facilities in the meantime, would put the threshold for 
establishing a breach of Article 2 far too low. Instead, he considered the approach 
of Lord Kerr, at paragraph 161, to ‘come much closer to identifying what could be 
regarded as a breach of Article 2’. Among the examples accepted by Lord Brown as 
arguably crossing the threshold for a violation of Article 2 were (a) the situation in 
which an authority ‘takes no action to supply any alternative’ to schooling which 
has been discontinued; or (b) ‘if [the authority] knows that a pupil is not receiving 
education and engages in a completely ineffectual attempt to provide it’.

69. Lord Brown’s approach in this passage provides a direct and affirmative answer 
to the question whether unjustified neglect on the part of an education authority 
is capable of amounting to a ‘denial’ of the essence of the right to education. 
As he explains, certain categories of omission may arguably raise issues under 
Article 2, depending on a pragmatic and fact-specific evaluation of all relevant 
circumstances. I should add that the two specific categories he cites are, to my 
mind, apt in principle to describe the situation that arose in the present case. 

70. In order to complete the picture, I set out in full the passage from paragraph 
161 of Lord Kerr’s judgment (part of the majority for this purpose) with which Lord 
Brown expressed his agreement:

I consider that a denial of education under the Article can arise in a variety of ways. 
Obviously, a calculated refusal to allow a pupil access to any form of even basic 
education will be in violation of the right. But a failure to take steps to provide 
education when the state authority responsible for providing it is aware of the 
absence of the pupil from any form of education could in certain circumstances 
give rise to a breach of the right. If, for instance, a local education authority 
knows that a child has been asked by a school not to attend that school; and if the 
authority is responsible for the provision of education to that child; and if it takes 
no action to supply any alternative to what has been previously provided by the 
school, it is at least arguable that it is in breach of its duty under Article 2 of the 
First Protocol. I would go further. I believe it also to be at least arguable that an 
authority with the responsibility for providing education, if it knows that a pupil 
is not receiving it and engages in a completely ineffectual attempt to provide it, is 
in breach of the provision.

71. I can find nothing in the other speeches in Essex that contradicts this clear 
statement of principle, and, as I have already pointed out, Lord Brown, despite 
disagreeing on the arguability question, expressly endorsed it. Whether or not I 
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am strictly bound by Lord Kerr’s approach, I consider it to be the right one, and 
propose to apply it. 

Was there a breach of Article 2 on the facts of this case?
72. Islington’s handling of E’s case resulted in at least two (and arguably all 
three) of the lengthy periods during which she fell out of education. Applying 
the approach adopted by Lord Kerr, it is in my view clear that E has at least an 
arguable case that her right under Article 2 was violated. Whether or not it was in 
fact violated will turn on a closer examination of the facts in order to determine, 
in a pragmatic fashion, whether the multiple failures to place E promptly in an 
appropriate mainstream school amounted to a denial of the ‘essence’ of her right. 

73. I have identified, in paragraph 46 above, the principal considerations that I 
consider to be relevant to this question. It is necessary to begin by examining the 
length of each period of absence. E initially fell out of education when the family 
fled to Islington on 4 June 2015, part of the way through a school week. It was not 
until the Friday of the following week (12 June 2015) that Islington was formally 
made aware, through the letter I have cited at paragraph 7 above, that E was a 
child within their educational area with priority needs. Whilst Islington cannot 
bear responsibility for any failure to take steps to find a place for E prior to this 
time, the period of absence between 4 and 12 June has some relevance insofar as 
it was the background against which the need to take prompt action following the 
receipt of the letter ought to have been apparent. 

74. In all, the first period of absence lasted from 1 June 2015 to 31 August 2015. 
This consisted of six weeks of term time and six weeks of school holiday. It thus 
calls into question how school holiday periods are to be evaluated in the context 
of a right to education. As a starting point, it seems to me to be quite clear that 
considerably less weight should be attached to a period when a pupil would 
not, in the ordinary course of events, be in school. A proposition that periods of 
absence occurring entirely during school holidays could cumulatively amount to 
a breach of the right to education would in my view be unarguable. That would be 
the opposite of Lord Bingham’s pragmatic approach.

75. On the other hand, school holidays are not necessarily to be left out of account 
altogether. Children of primary school age are often given some basic reading and 
project work to do in the school holidays and, with appropriate external support, 
this could have afforded E with some stimulating educational activity. Within the 
context of a stable education, school holiday work can make some contribution 
to a child’s education. 

76. Viewing the matter in the round, it seems to me that term time and holiday 
time should be calculated separately and weighted quite differently in the 
evaluation of whether a child has been denied the right to education. The focus 
must be on missed weeks of education during the school term. Additional weeks 
of school holiday, during which a child is out of education and not provided 
with any purposeful homework to do, will be relevant only as part of the overall 
background.

77. The second period of absence, whilst the family were housed out of borough 
in Hammersmith and Fulham, lasted for seven weeks of term time and two 
weeks of school holidays. The third period, after the family had been returned to 
Islington, lasted seven weeks of term time plus one week of half term holidays. In 
sum, therefore, E was out of education for 20 term-time weeks (and nine weeks 
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of school holiday) between June 2015 and June 2016. There were 39 term time 
weeks in total in the relevant school year. Allowing for the initial week in June for 
which responsibility cannot be laid at Islington’s door, E missed approximately 50 
per cent of the term time schooling that should have been made available to her 
during the year (and, for what it is worth, had no holiday education for nine out 
of 13 school holiday weeks). This was, on any view, a significant disruption to her 
education during that year. 

78. Before examining the particular impact on E, I refer briefly to certain 
background evidence before me concerning the general impact of school absences 
and multiple educational transfers on educational performance at primary and 
secondary school level. The general and unsurprising correlation between school 
absences and impaired attainment is recognised in the Department for Education 
report, ‘The link between absence and attainment at [Key stage 2] and [Key stage 
3]’. This is to be read alongside the findings of the RSA Action and Research Centre 
report, ‘Between the cracks: exploring in-year admissions in schools in England’. 
The latter report analysed information from the National Pupil Database and 
found that:

[T]he attainment of pupils who make in-year moves is markedly lower than their 
peers, and lower still among pupils who make multiple in-year moves. Only 27% 
of pupils who move schools three times or more during their secondary school 
career achieved 5 A* to C grade GCSEs compared to the national average of 60%.

This is the national picture against which the present facts fall to be evaluated. 

79. The evidence shows, and I find that, the impact of these periods of absence 
was particularly difficult for E. Her solicitor has made two statements, the second 
of which addresses this issue directly and in detail. That evidence is, in my view, 
relevant and admissible. I reject Mr Rutledge QC’s submission that it amounts to 
inadmissible opinion or quasi-expert evidence. Whilst there are some strands of 
opinion in the statement, it is primarily evidence of fact, based upon the solicitor’s 
first-hand knowledge of the family’s circumstances. 

80. I accept the central thrust of that evidence, namely that missing lengthy 
periods of schooling is of greater significance to E than would be the case with a 
child of the same age who did not suffer the same disadvantages. I have already 
outlined the particular problems E faced as a result of her mother’s disabilities. 
In addition, it can reasonably be inferred that the impact on her psychological 
well-being of having had four changes of school in a year was, in itself, likely to 
have adversely affected her educational attainment. In E’s case, however, these 
repeated absences also deprived her of the only opportunity ordinarily available 
to her to interact with other children and with hearing adults who could help 
with the development of her speech, reading and learning generally and with 
the realisation of her potential. These periods of absence thus acquire a special 
significance in E’s case that they would not necessarily have in the case of a child 
who did not suffer from the same underlying disadvantages.

81. Turning to the other side of the equation, Islington have not offered any fact-
specific explanation for the periods during which E was out of education. Nor have 
they made any attempt to advance an individualised resources argument, beyond 
a generalised plea that, as a local authority, they have limited public money to 
spend and many cases to consider. Put in that way, a resources argument cannot 
carry any significant weight in this particular context, since the test under Article 
2 is whether the child has been denied access to the educational facilities that the 
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state ordinarily provides. All local education authorities are statutorily required 
by section 13(1) of the Education Act 1996 ‘to secure that efficient secondary 
education is available to meet the needs of the population of their area’. Against 
this statutory background a generalised argument that a local authority’s resources 
are over-stretched cannot succeed. The authority is bound to ensure that it has 
sufficient resources to cater for the mainstream education of all school-age 
children in the borough. This is not a case, like Essex, in which especially resource-
intensive facilities are required for a child with uniquely challenging educational 
needs. It is not even a case in which mildly asymmetrical allocation of resources 
was called for. All that was required was the reasonable performance by the local 
authority of its statutory duty.

82. In his initial written and oral submissions Mr Rutledge QC argued that, as 
a matter of causation, responsibility lay on C under EA 1996 s7, rather than on 
Islington, to ensure that E was in school. During the course of oral argument, 
however, he retreated from this position, conceding that the local authority’s 
obligations to E would bite whenever they became aware that there was a child 
of compulsory school age in their area who was not receiving education (whether 
that notification came directly from the parent or from a third party). That 
concession seemed an obvious one in the circumstances, particularly where C 
was suffering from significant communication difficulties and was fleeing from 
domestic violence with three young children to look after. 

83. I can dispose of this point shortly. On 12 June 2015 SWA put Islington on  
notice, in unambiguous and emphatic terms, of E’s needs and the pressing nature 
of her situation. I have already indicated that I do not think it would be right to hold 
Islington liable for the week immediately preceding this notification, when they 
had not yet received particularised information about E’s educational situation 
(see paragraph 73 above). It follows that if the question of just satisfaction arises 
in this case, E will not be entitled to any remedy against Islington for the period 
prior to the receipt of that letter. In these circumstances, the first point falls away. 

84. Mr Rutledge QC’s fall-back position was that responsibility for the second 
period of absence lies exclusively with Hammersmith and Fulham and not with 
Islington. This became the central thrust of the argument made in his closing 
written submission. 

85. This second causation point is considerably more complex than the first, 
since it relates to the distribution of responsibility between two public authorities, 
one of which is a party to the proceedings and one of which is not. For the reasons 
outlined by Lord Hoffmann (see paragraph 29 above) this is an issue that must 
be considered in the second stage of the analysis, when questions of causation 
and relative responsibility fall to be answered. As a precondition to this analysis, 
it must first be determined whether the aggregate of the acts and omissions of the 
two relevant public authorities, taken together, resulted in a denial of E’s right to 
education.

86. My conclusion is that they did. I consider that that the failure to provide E with 
access to mainstream education (of the kind ordinarily provided by the state) for 
50% of the school year amounted in her particular case to a denial of the essence of 
her right to education for that year. I should emphasise that this is not to be taken 
as any kind of rule of thumb. E’s circumstances were grave and exceptional and it 
is with all of those circumstances in mind that I have come to this conclusion. I 
do not have to decide, one way or the other, whether the same result would follow 
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in a case in which similar periods of absence were suffered by a child that had a 
settled family background and a primary caring parent who did not suffer from 
serious disabilities (or where the local authority had offered or attempted to make 
alternative provision) and I do not do so. But when all the facts of the present case 
are taken into account, I am satisfied that E’s right to education during the year 
in question was effectively denied to her. Earlier in this judgment I phrased the 
decisive question in this way: Did the public authorities of the state provide E with 
sufficiently effective access to regular mainstream education between June 2015 
and June 2016? In my opinion, the facts self-evidently compel a negative answer 
to that question.

Which authority bore primary responsibility for the breach?
87. The second stage of the analysis identified by Lord Hoffmann requires the 
court to determine which of these two public authorities bore the primary duty 
to act in accordance with the Convention right to education. The answer to this 
question depends in the first instance upon an analysis of domestic law and 
practice. This is not, I remind myself, for the purposes of determining whether 
there has been a breach of Article 2 (that issue having already been decided). It is 
for the sole purpose of determining whether, and to what extent, the only public 
authority that is currently before the Court bore primary responsibility for the 
breach. 

88. By contrast with the way in which the matter would be approached in 
Strasbourg, this is not a question which mandates a purely binary response. Once 
it is established, as it has been, that E’s right to education was violated by the state, 
the inquiry conducted by the Strasbourg Court would and need go no further. The 
position is otherwise in domestic litigation where, in some cases, it may become 
necessary to attribute liability between different public authorities. Moreover, in 
such cases, if the court concludes under HRA 1998 s8 that an award of damages 
is necessary to afford just satisfaction to the claimant, the damages award may 
need to be apportioned between more than one public authority, depending on 
the circumstances. If all the authorities potentially implicated in the breach are 
not before the court, a further tier of complexity is added to the problem.

89. It cannot sensibly be disputed that Islington was the authority with primary 
responsibility for guaranteeing E’s right to education during the first and third of 
the periods of absence outlined above. To that extent, liability is established in 
respect of Islington, in respect of those two periods. The central issue of contention 
arises with regard to the second period of absence, which occurred whilst E and 
her family were housed in Hammersmith and Fulham. As to this period, it will be 
necessary to decide which of the two authorities is to be regarded as the public 
authority that ‘bore the primary duty to act in accordance with the Convention’ 
during the relevant time. 

90. If the court were to conclude, in relation to the second period of school 
absence, that it was Hammersmith and Fulham that bore the primary duty to 
act in accordance with the Convention, it would become necessary to conduct 
an apportionment of relative responsibility for the overall violation. To be strictly 
accurate, since Hammersmith and Fulham are not party to these proceedings, 
the question for the court in that situation would be whether and to what extent 
liability for the overall composite breach (and any compensation the court may 
order as just satisfaction) can properly be attributed to the contribution made 
by the acts and omissions of Islington. It would of course be wrong for the court 
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to allocate any proportion of collective responsibility directly to Hammersmith 
and Fulham since (not being a party to the litigation) that authority has had no 
opportunity to file evidence or make submissions. 

91. As I have foreshadowed earlier in this judgment, Mr Rutledge QC contends 
for an entirely different approach. He submits that it is only if Islington is found 
responsible for the second period of absence that this period falls to be taken into 
consideration in determining whether there has been a violation of Article 2 in 
the first place. I will address the reasoning that underlies his argument in more 
detail below, but the essence of his submission is that under the relevant statutory 
scheme, responsibility for E’s education during the second period of absence 
lay exclusively with Hammersmith and Fulham, and that it therefore falls out of 
account in litigation to which that authority is not a party. 

92. It will be apparent from what I have already said (at paragraphs 29 to 32 above) 
that I consider this to be approaching the problem from the wrong end of the 
telescope and to be inconsistent with the clear guidance given by Lord Hoffman 
and Lord Bingham in the Lord Grey School case (as approved in Essex). Where 
multiple public authorities are potentially at fault, it is critical to ask and answer 
the questions in the right order. I would add, however, that even if the approach 
advocated by Mr Rutledge QC was the right one, the result here would be the same 
in light of the conclusion I have reached in paragraph 140 below. On the present 
facts, both routes lead to the same result.

93. In seeking to untangle these potentially difficult issues of relative causation, it 
will be necessary to set out, in brief outline, a summary of the statutory and non-
statutory duties on local authorities that are relevant to the case of a homeless 
child who is at risk of missing education as a result of being moved from one 
local authority area to another for the purpose of providing her with temporary 
accommodation. However, before embarking on this exercise, I think is helpful to 
return, albeit briefly, to first principles. In the Lord Grey School case, Lord Bingham 
summarised the distribution of responsibility for providing state education as 
follows: 

14. For the last 60 years the responsibility for ensuring the secondary education 
of children in this country has rested on what Lord Wilberforce called ‘a fourfold 
foundation’: Secretary of State for Education and Science v Tameside MBC [1977] 
AC 1014, 1046; and see p1063. While the legislation and much else has changed, 
that fourfold foundation has so far survived. 

15. The first of the four elements identified in the Education Act 1996, which 
governs this case, is the parents of a child of compulsory school age. By section 
7 the parents are under a duty to cause every such child to receive efficient and 
suitable full-time education ‘either by regular attendance at school or otherwise’. 
The serious character of this duty is reflected in the criminal penalty attaching to 
unjustified breach of it. The second element is the Secretary of State, charged by 
section 10 of the Act to promote the education of the people of England and Wales. 
The third element is the LEA, required by section 13(1) of the Act to secure that 
efficient secondary education is available to meet the needs of the population of 
their area. The LEA is also required, by section 19(1), to:

make arrangements for the provision of suitable education at school or otherwise 
than at school for those children of compulsory school age who, by reason of 
illness, exclusion from school or otherwise, may not for any period receive suitable 
education unless such arrangements are made for them.
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A school established and maintained by the LEA which is specially organised to 
provide education for such is known as a pupil referral unit: section 19(2). The 
fourth element consists of the maintained schools themselves.

94. Taking each of those four elements in turn, I accept that it can be said that 
C failed to discharge her duty under EA 1996 s7, because she did not have the 
personal resources necessary to ensure that E was admitted promptly to a school 
in Islington following her initial move into the borough. The same is true of the 
two subsequent periods. It would in my view be a harsh conclusion to attribute 
any personal fault to C in the circumstances. However, it is unnecessary to 
embark on that inquiry here, because her technical breach of section 7 is entirely 
irrelevant to the outcome of this case. It is clear that the SWA letter of 15 June 2015 
was sufficient to trigger Islington’s duty under section 13 of the Act, and ultimately, 
we are only concerned with the period after that duty had been triggered.

95. If the case were to be considered in Strasbourg, the Secretary of State, as the 
minister ultimately responsible for representing the interests of the Government, 
would effectively stand in the shoes of the two local authorities. However, she is 
not the appropriate defendant in the present proceedings in which no fault is said 
to be attributable to her department or to the discharge of her obligations under 
section 10 of the Education Act 1996. Nor is there any suggestion of fault on the 
part of either of the two schools involved. It follows that the public authority with 
the primary duty to act in accordance with the Convention during the second 
period of school absence must be one (or possibly both) of the two local education 
authorities. 

96. It is next necessary to explore the statutory and non-statutory arrangements 
established in domestic law and practice that may have a bearing upon (a) the 
duties of a local education authority to ensure that it secures education to children 
that are missing from school; and (b) the respective responsibilities that arise 
where a child of school age who is homeless is transferred from one borough to 
another in the discharge of the first borough’s homelessness obligations. 

97. At this stage of the analysis it becomes particularly important for the court 
to remind itself once again that this examination of domestic law and practice 
is not being conducted for the purpose of determining whether there has been a 
breach of domestic law by one or other authority. Whether or not there has been 
a breach of domestic law is not (at least in the great majority of cases) a relevant 
question, and I have not in this judgment made any such finding. The purpose 
of the examination is limited to ascertaining whether the domestic framework 
sheds light on which of the two authorities bore the primary duty to secure E’s 
Convention right to education during the early weeks in Hammersmith and 
Fulham

98. Under EA 1996 s436A, a local authority has a duty to ‘make arrangements to 
enable them to establish (so far as it is possible to do so) the identities of children 
in their area who are of compulsory school age but (a) are not registered pupils at 
a school and (b) are not receiving suitable education otherwise than at a school’. 
The statutory duty lies on the local authority as a whole and not on any particular 
department. 

99. It follows that during the first and third periods of E’s school absence, 
Islington was under a statutory duty to take steps to identify children missing from 
education in the borough. During E’s period of school absence in Hammersmith 
and Fulham, both authorities remained subject to the same overall statutory 
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duty. Whilst, in a conventional public law challenge, the present facts might raise 
questions as to the performance of the relevant statutory duty by each of the two 
authorities, section 436A does not in my view assist in deciding which of them 
bore the primary duty for guaranteeing E’s Convention right to education during 
the period of her temporary accommodation in Hammersmith and Fulham.

100. The Department for Education’s September 2016 statutory guidance Children 
Missing Education is more helpful. It provides a roadmap for the performance 
of the duty imposed by section 436A. Whilst the latest version of the guidance 
was not in force during the period with which we are concerned, the principles 
it outlines are no more than a guide to reasonable administrative practice. They 
are in my view relevant to the approach which is to be taken when determining 
where primary responsibility lies for the breach in this case, even though it would 
be inappropriate and unnecessary to determine whether the statutory duty in 
section 436A was adequately complied with on the facts. Islington’s case suffers 
no prejudice from a consideration of statutory guidance which came into force 
after the events in question, since the court’s recourse to the guidance is solely 
for the purpose of better understanding current standards of good practice in 
out of borough cases, and not for the purpose of determining the lawfulness of 
Islington’s conduct. 

101. The guidance emphasises the need for ‘[e]ffective information sharing 
between parents, schools and local authorities’ as being ‘critical to ensuring that 
all children of compulsory school age are safe and receiving suitable education’ 
(paragraph 3). It stresses that local authorities must have ‘robust policies and 
procedures’ in place to enable them to discharge their statutory duty to provide 
education, including tracking and inquiry systems (paragraph 6). Where, as 
here, more than one local education authority is involved, the guidance reflects 
the need to have ‘arrangements for joint working and information-sharing with 
other local authorities and agencies’ (paragraph 9). It specifically emphasises the 
need for local authorities to have information-sharing arrangements for families 
‘moving between local authority areas’ (paragraphs 45 to 51). 

102. It is immediately apparent that the implementation of the domestic legislative 
scheme does not necessarily contemplate a rigid demarcation of responsibilities 
in multi-authority cases involving out of borough placements. Instead, it points 
to the need for continuing communication between education authorities so 
that the statutory duty to ensure that a school-age child is being provided with 
adequate education is discharged by one authority or the other. A paradigm case 
for the application of this principle must be the situation in which homeless 
families with school-age children are moved out of borough for the purposes of 
providing temporary housing.

103. I was referred during the course of argument to Islington’s own policy 
guidance on Children Not Receiving a Suitable Education: Policies and Procedures 
(last updated in April 2011). This sets out admirably detailed procedures which, 
if followed, ought to have prevented the sequence of events that occurred in 
the present case. Thus, for example, at paragraph 5.3 the guidance states that 
Islington has established social workers in all schools in the borough, to ‘assist 
with cross-borough negotiations with other local authorities where necessary’. If 
the guidelines had been implemented in the present case, it would presumably 
have fallen to the nominated social worker at St Mary’s School in Islington to assist 
negotiations with the education department at Hammersmith and Fulham, once 
it became clear that E was to be transferred out of borough and was therefore at 
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serious and imminent risk of falling out of education. As a matter of fact, there 
is no evidence that this occurred, but that is not the point. The recognition by 
Islington of the need for cross-borough negotiations in multi-authority cases, 
presupposes some level of continuing obligation on the home borough.

104. Appendix 3 to Islington’s guidance consists of a standard letter to be sent 
by Islington LEA when a child has been temporarily housed out of borough. It is 
intended for use where Islington has information to suggest that the child is not 
receiving suitable education in the receiving borough. The letter is addressed to 
the education department of the borough in which the child has been temporarily 
housed and contains the following passages:

As you will be aware the Home Authority has responsibility for securing 
educational provision for any child resident in its borough.

I have recently received notification that [insert child’s name] formally resident in 
the London Borough of Islington, moved to [insert borough] on [insert date]. As 
far as I am aware, [insert child’s name] is neither on the roll of a school/PRU nor 
receiving full-time education.

I am therefore writing to you to notify you that as [insert child’s name] is no 
longer resident in Islington, I am officially handing over responsibility to [insert 
borough] for securing [his/her] education provision.

I would appreciate confirmation that you have registered [insert child’s name] 
as missing from education and are taking steps to secure [his/her] education 
provision as a matter of urgency.

105. This template letter reflects what must have been Islington’s understanding 
of the distribution of educational responsibilities in such cases. It contemplates a 
formal handover of responsibility to the receiving borough’s education authority 
as a necessary step for Islington to divest itself of its own educational obligations 
towards the child. There is no evidence before me to suggest that any such letter 
was sent in the present case, nor any evidence to explain or contextualise this. 
Again, it is unnecessary for me to decide whether there was here a breach by 
Islington of its own published policy. For the purposes of the present inquiry the 
significance of the letter lies in the fact that it reflects Islington’s understanding of 
the legal position, and its standard practice, in such cases.

106. I turn now to the corresponding provisions relevant to the homelessness 
duties imposed on local authorities. Under section 208(2) of the Housing Act 1996 
where a ‘local housing authority’ has been unable to comply with its obligation 
under section 208(1) to secure accommodation for a homeless person in its own 
district, and has ensured instead that accommodation is made available outside 
its own district, it must ‘give notice to the local housing authority in whose district 
the accommodation is situated’. The notice requirements are set out in section 
208(3) and include ‘the number and description of other persons who normally 
reside with [the applicant]’. This is the statutory duty described in paragraphs 14 
to 16 above. I entirely accept that Islington discharged this duty by virtue of the 
notice it sent to Hammersmith and Fulham on 5 November 2015. I will revert to 
the significance of this in some detail when I come to consider Islington’s central 
submission on causation.

107. In determining whether accommodation is suitable for a homeless person 
(for the purposes of section 206 of the Housing Act 1996) a local authority is 
required, by virtue of article 2 of the Homelessness (Suitability of Accommodation) 
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(England) Order 2012, to take into account the location of the accommodation, 
including the significance of any disruption which would be caused to the 
education of any member of the household. This obligation is consistent with the 
proposition that decision-makers in the sending authority are required to think 
ahead, to take account of the need to minimise disruption to a child’s education by 
reason of an out of borough transfer, and to address their minds to the educational 
consequences which will follow the transfer. They are also required to record (and 
provide evidence of) the factors they have taken into account, and the process by 
which their decision was reached: Nzolameso v Westminster City Council (Secretary 
of State for Communities and Local Government and another intervening) [2015] 
UKSC 22, [2015] PTSR 549, (2015) 18 CCLR 201. All of this suggests to my mind 
that the home authority, which has, up until the moment of transfer, borne the 
primary duty for the discharge of a child’s Convention right to education, must 
retain at least some continuing responsibilities for the child’s education, even 
after the temporary transfer has been effected.

108. Chapter 4 of the Homelessness Code of Guidance for Local Authorities, 
published in 2006 but still currently in force, emphasises (at paragraph 4.16) the 
need to ensure continuity of appropriate educational provision when placing 
homeless families in temporary accommodation ‘within their district or outside’. It 
goes on to recommend to local authority housing departments that when placing 
children in temporary accommodation out of borough they should liaise directly 
with the education department in the area in which the family is to be temporarily 
housed. The import of this passage seems to me to be very clear:

Housing authorities will need to liaise and work collaboratively with the relevant 
service providers to ensure that appropriate arrangements are put in place and 
monitored. When households are placed in temporary accommodation, it is 
recommended that housing authorities offer to liaise with the relevant health, 
education and social services departments in the areas in which the households 
are temporarily housed. Liaison will be particularly important in cases where 
households have to be accommodated in the district of another housing authority.

This amounts to an unambiguous and strongly worded recommendation to the 
housing department of a sending authority which is contemplating the temporary 
out of borough transfer of a school-age homeless child, to liaise directly and 
work collaboratively with the education department of the receiving borough, in 
order to ensure that appropriate educational arrangements are put in place and 
monitored.

109. Mr Rutledge QC submits, and I accept, that it is not open to this court, in 
these proceedings, to pass judgment on any possible failures in the discharge by 
Islington of its homelessness obligations. No such issue is raised in the claimants 
originating application or grounds, and the question of compliance with the 
relevant statutory obligation is not, in any event, an issue I have to decide. It does 
not follow, however, that the homelessness regime has no bearing on the question 
as to which borough bore the primary duty for securing E’s Convention right to 
education in the period immediately after her temporary transfer to Hammersmith 
and Fulham. The guidance set out above is of a piece with the education scheme 
applicable in out of borough cases, and emphasises the continuing duty of the 
sending authority to ensure, through appropriate liaison with the receiving 
borough, that a child does not fall out of education as a result of the transfer.
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110. Underpinning all of these obligations is the statutory duty imposed by section 
11(2) of the Children Act (CA) 2004. This provides that relevant public authorities 
must make arrangements for ensuring that ‘(a) their functions are discharged 
having regard to the need to safeguard and promote the welfare of children; and 
(b) any services provided by another person pursuant to arrangements made by 
the person or body in discharge of their functions are provided having regard to 
that need’. Section 11(2) applied to all functions performed by both boroughs’ 
housing and education departments.

111. In the present context, the focus must be on section 11(2)(b) since that is 
the provision directly applicable to a situation in which one local authority 
delegates the discharge of its statutory obligations to another local authority. This 
provision makes clear that in such circumstances the primary authority retains a 
continuing obligation to ensure that a child’s welfare is safeguarded at the time 
(and throughout the period during which) its powers are delegated. In the present 
context, this translates into an obligation on the sending borough to ensure that a 
child is not allowed to fall out of education as a result of the transfer. That would 
plainly be inconsistent with the need to safeguard a child’s educational welfare 
(within the meaning of section 11(2)(a)).

112. The application of section 11 to the decision-making of public authorities in 
individual cases was considered by the Supreme Court in Nzolameso. Giving the 
single judgment of a unanimous Court, Lady Hale, at paragraph 24, observed that 
‘section 11 applies, not only to the formulation of general policies and practices, 
but also to their application in an individual case’. Lady Hale’s conclusion in 
relation to section 11(2)(a) is of a piece with the express statutory language of 
section 11(2)(b) which clearly contemplates individual decisions to delegate a 
relevant public authority’s function in a particular case.

113. I digress (only slightly) at this point to consider the nature and extent of the 
obligations that rest on a local authority placing a homeless child out of borough to 
record and provide evidence of its decision-making processes, of the factors it has 
taken into account, and of the reasons for its conclusions. This excursus is solely 
for the purpose of ascertaining whether and to what extent certain duties remain 
with the home authority in a case involving such an out of borough placement. 

114. Baroness Hale addressed the question directly in Nzolameso (at paragraphs 
31 to 35). She summarised and subsequently endorsed the submissions of the 
Secretary of State concerning the analytical and reasoning duties that sit with the 
sending authority in an out of borough homelessness case, when the authority 
comes to determine how far from the home borough a family with school-age 
children should reasonably be housed. The thrust of the Secretary of State’s 
submission was that the sending authority must address its mind to, amongst 
other matters, the need to minimise educational disruption, and must record its 
reasoning, and be in a position to provide evidence of its contemporary reasoning 
in court, if called upon to do so. It must be in a position to demonstrate, by reference 
to written contemporaneous records, the process of reasoning by which it reached 
its decision. A court should not assume in favour of a local authority that it has 
performed its functions in a conscientious and lawful manner. Judicial scrutiny 
requires an objective and evidence-based analysis of the decision-making process 
(see paragraph 36). 

115. How is a decision that is concerned with reasoning and record-keeping duties 
in a housing context relevant to the question whether Islington was the authority 

CCLR June 2017 TEXT.indd   178 26/09/2017   07:32:02



A

B

C

D

E

F

G

H

I

J

K

20 CCLR June 2017 © Legal Action Group

179

20 CCLR 179 R (E) v Islington LBC

that bore primary responsibility for compliance with E’s Convention right to 
education whilst she was temporarily housed in Hammersmith and Fulham? The 
short answer is that Nzolameso is concerned with the considerations (including 
educational considerations) that must be addressed by a local authority before it 
makes a temporary transfer out of borough. The Secretary of State’s submission 
in Nzolameso identified a number of obligations and sources of guidance that the 
sending authority was bound to take into account. In Nzolamesco these duties 
were held to have the consequences identified in the decision as regards the 
reasoning and record-keeping obligations of the sending authority. 

116. However, in addition to the considerations listed by the Secretary of State in 
Nzolamesco there is also the section 11 statutory duty. Section 11 is not limited to 
the imposition of an obligation on the sending authority to have regard to the need 
to safeguard and promote the welfare of children in making its transfer decision. 
That duty (which overlaps to some extent with the relevant guidance identified 
in Nzolameso) is to be found in section 11(2)(a). But section 11(2)(b) imposes a 
separate and quite specific duty to ensure that when delegating any of its functions 
to another authority, the sending authority has properly taken into account the 
need to ensure that the educational welfare of a child will be safeguarded by the 
receiving authority. In other words, the sending authority has a continuing duty to 
satisfy itself, throughout the period of the temporary placement, that the receiving 
authority has taken (and will continue to take) the necessary steps to safeguard 
the child’s educational welfare. The statutory duty under section 11(2)(b) is part 
and parcel of the considerations that must be taken into account by the sending 
authority before it makes a temporary out of borough transfer. It thus comes into 
the same category as the series of considerations identified by the Secretary of 
State in Nzolameso, and falls to be considered by the local authority alongside 
them.

117. As I have said, it follows from the terms of section 11(2)(b) that where an 
authority’s housing department is considering whether to transfer a school-age 
child out of borough, the authority must take all necessary steps to satisfy itself 
that the receiving authority has satisfactory arrangements in place to safeguard 
the child’s educational welfare. If the principles laid down in Nzolameso fall to be 
applied to this statutory duty, as I find they do, then the sending authority would 
also need to put itself in a position to demonstrate objectively, and by reference to 
contemporary reasoning and records, how and why it came to the conclusion (if 
it did) that the delegation of its housing obligations would not imperil the child’s 
educational welfare. In practice, this is something that the sending authority 
could only be able to do if they had liaised with the education department of the 
receiving authority and satisfied themselves that suitable arrangements were or 
would be in place. 

118. In my opinion, the principles laid down in Nzolameso apply with formidable 
analogical force to the statutory duty arising under section 11(2)(b). I am 
therefore satisfied that the reasoning and record-keeping obligations identified 
in Nzolameso apply equally to the duty imposed by section 11(2)(b) in any case 
in which a local authority proposes to authorise the temporary out of borough 
transfer of a homeless school-age child.

119. Applying the approach laid down by Baroness Hale in Nzolameso to the 
statutory duty arising under CA 2004 s11(2)(b), the sending authority must be able 
to demonstrate how and why it took or failed to take the steps that it did. It must 
also be in a position to provide objective evidence showing how it came to the 
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conclusion (if it did) that those steps were consistent with its statutory duty under 
section 11(2)(b). 

120. The upshot of this analysis is that any local authority contemplating the 
transfer of a school-age homeless child into temporary accommodation out of 
borough is under a Nzolameso duty to make contemporary records of its decision-
making and its reasons, capable of explaining clearly how it evaluated the likely 
impact of the transfer on the educational welfare of the child, in accordance 
with its primary obligation under section 11(2)(a). In addition, however, by 
virtue of section 11(2)(b), it must be able to demonstrate, by reference to written 
contemporaneous records, the specific process of reasoning by which it reached 
the decision (if it did) that the authority to which it was delegating its housing 
obligations would secure the child’s educational welfare, either through making 
appropriate arrangements for school admission, or by making available alternative 
educational provision under section 19 of the Education Act 1996. 

121. All of this has obvious implications for the existence of a legal duty on 
the sending authority to liaise with the education department of the receiving 
authority. In consequence, it has a direct bearing on the question whether, in 
the absence of any such liaison, Islington remained the authority that bore the 
primary responsibility for securing E’s Convention right to education. Putting the 
point at its very lowest, the fact that the sending authority is under a duty to reason 
and properly record its decision-making process under section 11(2)(b) provides 
support for the proposition that its educational obligations are not automatically 
terminated by the mere fact of a temporary transfer.

122. If the sending authority is required to record the detail of its reasoning 
concerning the educational welfare of the child during the period of temporary 
transfer, then it must, it seems to me, be under a corollary duty to liaise with 
the receiving borough’s education department in order to satisfy itself (and, if 
necessary, the court) that it has adequately performed its duty under section 11(2)
(b). To do this, it must be able to show it has taken steps to ensure that adequate 
educational arrangements have been or would be put in place by the receiving 
authority for the duration of the transfer. Absent evidence of such liaison, the 
sending authority could not be in a position to show that it properly considered 
the impact of the transfer on the child’s educational welfare, and reasonably 
satisfied itself that this would be safeguarded by the receiving authority. If there 
has been no adequate communication between the two authorities, then the 
sending authority cannot know (or be in a position to demonstrate that it has 
even considered) whether or not the receiving authority has put appropriate 
arrangements in place, or has plans to do so. Thus, one of the legal obligations 
binding on an authority proposing to transfer a homeless school-age child out 
of borough for the purposes of providing temporary accommodation is the 
obligation to liaise adequately with the education department of the receiving 
borough, for the purpose of ensuring that the receiving borough has put (or will 
put) working arrangements in place to maintain educational continuity for the 
child; coupled with a legal obligation to make adequate records of the steps it has 
taken in this regard, and of the process of reasoning by which it has concluded that 
educational continuity would be maintained.

123. Applying these principles to the facts of the present case, it follows that 
Islington was under the Nzolameso procedural obligations when it made the 
decision to transfer this family into temporary accommodation in Hammersmith 
and Fulham; and under a substantive section 11(2)(b) duty to ensure that 
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Hammersmith and Fulham would safeguard E’s educational welfare. It is 
unnecessary for me to determine whether Islington discharged the duty to record 
its reasoning under section 11(2)(b), or whether the relevant Islington employees 
even addressed their minds at any stage to this statutory obligation. All that can or 
need be said is that there is no evidence before me to suggest that this happened. 

124. Islington’s case, put simply, is that the duty imposed by section 436A of the 
Education Act 1996 only requires a local authority to ‘make arrangements’ in 
respect of children ‘in their area’. The moment a child is moved out of borough, 
therefore, the sending borough’s educational obligations automatically come to 
an abrupt and immediate end. By enacting HA 1996 s208(2) and (3), in the terms 
in which it applies, Parliament is to be taken as having addressed the question of 
the continuation of a school-age child’s education once the child’s family have 
been moved out of borough. Thus, the argument runs, Parliament must have 
intended that a transferring authority should only be required to provide the 
limited particulars set out in section 208(3)(a) to (e). Mr Rutledge QC says that 
Parliament must have considered that this was sufficient to protect the interests 
of a child that was placed out of borough. Moreover, it is said, Parliament had an 
opportunity to amend Part 7 of the 1996 Act when it enacted the Homelessness Act 
2002, but chose to make no amendments to section 208.

125. I reject this argument and the approach that underlies it (essentially for the 
reasons outlined at paragraphs 14 to 17 and 100 to 123 above). On the face of 
the notice, sent from one housing department to another, there is no indication 
(express or implied) that E was in need of any form of educational provision from 
Hammersmith and Fulham. The reader would have been perfectly entitled to 
infer that E might be able to remain in her current school (the notice contained 
no information about where she was in school) or indeed that she might be home 
educated, at a residential school, or (perhaps less likely) in private education. 

126. What the notice evidently did not do was to put the housing department at 
Hammersmith and Fulham on notice that among the family being temporarily 
transferred out of borough there was a child missing from education with a priority 
educational need that ought therefore to have been immediately referred to its 
education department. Nor is there any other communication in the evidence 
(which one might expect to have travelled between educational departments 
at the two authorities) to show that Islington appreciated the seriousness of the 
situation, was planning for the continuity of E’s education during the temporary 
transfer, or even to show that they had specifically informed Hammersmith and 
Fulham that they were transferring a school-age child who would inevitably 
fall out of education as a result of the transfer. This is despite the provisions of 
Islington’s own guidance on the subject.

127. I have already held that, immediately before the transfer took place, it was 
Islington that owed the duty of education to E, both under domestic law and under 
the Convention. Is the service of a notice under section 208 enough to absolve 
Islington of its primary duty to discharge E’s Convention right to education? Did 
it, in other words, relieve Islington of any obligation take steps to guarantee that 
the duty would be effectively discharged after the temporary transfer had been 
effected? 

128. In Essex, Lord Clarke adopted the language of the Strasbourg Court when 
asking whether an authority’s acts or omissions infringed the ‘essence of the 
right, so as to deprive it of its effectiveness’. This formulation stands alongside 
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and is consistent with other key Strasbourg principles. Foremost amongst these 
is the proposition that rights must be given effect in domestic law in a manner 
that is practical and effective rather than theoretical and illusory. This approach 
also underpins the language of both Lord Bingham and Lord Clarke in the two 
leading cases where they each speak of the need to secure effective access to such 
educational provision as the state provides. 

129. All of these principles are in play in the present context and give colour to 
the statutory and non-statutory framework, which must be operated in manner 
consistent with the overarching domestic statutory duty imposed by Children Act 
2004 s11(2)(b). In my view, these various signposts all point in the same direction. 

130. I have come to the conclusion that the section 208 notice could not be 
sufficient to displace Islington’s obligations as the primary public authority with 
responsibility for guaranteeing the delivery of E’s Convention right to education. 
The particular factors which have led me to that conclusion are the existence of 
the obligation under CA 2004 s11(2)(b); the concomitant legal duty of effective 
liaison between authorities that I have found to exist in these circumstances; the 
paucity of the information provided in the notice; the lack of any specific reference 
to education or any clear indication that a school-age child would fall out of 
education as a result of the move; the fact that it was a bilateral communication 
between housing departments without reference to the education department 
at Hammersmith and Fulham; and the emphasis in all the relevant guidance on 
the need for continuing co-operation between local authorities in cases where a 
school-age child moves boroughs.

131. I turn next to consider the direct impact of the statutory duty imposed by 
section 11(2)(b) on Mr Rutledge QC’s overall submissions on causation. In my 
view the existence of this duty is, in itself, fatal to his analysis. Subject to certain 
conditions, the sending authority can undoubtedly delegate to the receiving 
authority the performance of its statutory duties. What it cannot do is thereby to 
divest itself of its obligation to ensure that a child’s educational welfare is being 
adequately safeguarded by the receiving authority. Despite the delegation, the 
sending authority will nonetheless remain under an obligation to take reasonable 
steps to satisfy itself that the need to safeguard a child’s educational welfare is 
being properly met by the receiving authority; and it must be in a position to 
provide evidence that it has done so.

132. In the present context, that can only mean that Islington was under a duty to 
take steps to ensure that prior to making its decision to transfer E out of borough 
they had liaised in advance with the education department of Hammersmith 
and Fulham, and to make the necessary contemporary records. Thereafter, 
they were under a further duty to maintain continuing contact throughout the 
temporary placement to ensure that E’s educational welfare was being adequately 
safeguarded. Such co-ordination was essential in order to ensure that E was 
promptly found a place at school, and so that the disruption to her already badly 
bruised education could be kept to a minimum. They were also under a duty 
to maintain contact and plan ahead, to ensure that there would be no further 
disruption when the family was returned to Islington. In fact, what happened 
is that Islington notified Hammersmith and Fulham of the delegation of their 
housing responsibilities without, at the same time, liaising with the education 
department at Hammersmith and Fulham so as to ensure that E’s educational 
needs would be safeguarded.
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133. Taking his final stand, Mr Rutledge QC invokes the principle of presumed 
Parliamentary intent. He protests that HA 1996 s208(2) is the only notification duty 
that Parliament has made provision for, and that Parliament had the opportunity 
to amend the section in 2002 but chose to leave it in its current form. From this, he 
submits that it must have been Parliament’s intention that the only information 
that needs to be provided in an out of borough education case is that set out in 
section 208(2) and (3). This is despite the fact that the legislation in question was 
concerned with housing, not education.

134. It would of course follow from an acceptance of this argument that 
Parliament did not intend local education authorities to be under any legal duty 
to communicate with their counterparts in other boroughs when the housing 
department of the sending authority proposes to transfer a homeless school-
age child out of borough who, as a result of the transfer, will inevitably fall out 
of education. I find it difficult to accept that Parliament would intentionally 
legislate to preserve such an obviously unstable and unsatisfactory state of affairs. 
Certainly, in my view, the bare terms of section 208 (and of the notice issued under 
it) are insufficient to compel such a surprising conclusion.

135. On the contrary, in enacting CA 2004 s11(2)(b), Parliament must be taken 
to have contemplated that, in its application to a cross-borough temporary 
housing transfer of a homeless school-age child, it imposed a duty on the sending 
authority to ensure the continued provision of educational services by the 
receiving authority. All of this, in my view, points at a minimum to the existence 
of a legal obligation for timely, clear and effective communication between 
education departments in circumstances such as the present, so that the receiving 
borough is put fully on notice of the fact that the sending borough proposes to 
delegate its statutory education responsibilities. I say ‘at a minimum’ because 
mere notification is unlikely to be sufficient in every case to demonstrate that the 
sending borough had made adequate arrangements to ensure that the welfare of 
a child was being safeguarded by the receiving borough throughout the duration 
of the temporary placement. Some form of continuing liaison, as contemplated 
in the non-statutory guidance, may well be necessary to ensure that children in 
these circumstances do not fall through the cracks.

136. Applying these principles here, I find that Islington was under a legal 
obligation to inform Hammersmith and Fulham clearly, and well in advance of 
the transfer, that it was intending to delegate its subsisting educational duties 
(as well as its housing duties) as an inevitable consequence of the move; and a 
corresponding duty to satisfy themselves that Hammersmith and Fulham had 
made, or would promptly make, the necessary educational arrangements. They 
were also under a duty to record their reasoning on these two questions so that 
they could be in a position to adduce evidence of it in court, should the need arise. 

137. One might expect that if such evidence existed, Islington would have 
produced it. However, I am not called upon to draw any inferences, or to reach any 
conclusions, concerning the discharge of these three duties. They are relevant only 
because the very fact that the sending authority is subject to these obligations in an 
out of borough case provides, in my view, considerable assistance in determining 
which authority bore primary responsibility for the delivery of E’s right to 
education. I am satisfied that these legal obligations are of general application to 
local authorities in cases such as this. 
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138. It is important to remember that we are here concerned with the 
implementation of a Convention right so that the primary and delegated 
legislation is to be read and given effect consistently with the right to education 
so far as it possible to do so (see HRA 1998 s3). Giving effect to a provision of 
primary or delegated legislation consistently with a Convention right is not 
necessarily confined to an exercise in statutory construction. Section 3 imposes 
an independent statutory duty on all public authorities to act in conformity with 
an individual’s Convention rights, unless there is some clear and unambiguous 
provision of primary legislation compelling a contrary approach. In the present 
case, for the reasons I have given, there is none such.

139. Nor is there any need to stretch the statutory language. The duty imposed by 
CA 2004 s11(2)(b) provides a much clearer steer in determining which authority had 
primary responsibility for guaranteeing E’s Convention right to education, during 
the period the family were temporarily placed in Hammersmith and Fulham, than 
a bare notice issued from one housing department to another, under section 208, 
without reference to any question of educational need. I am unable to accept 
either that the limited nature of the notification duty imposed by section 208, or 
the fact that Islington complied with that duty, was sufficient to relieve it of its 
subsisting responsibility to secure E’s Convention right to education. Even if that 
argument were reasonably open to Islington as a matter of conventional statutory 
construction (which I do not believe it is), I would hold that it is foreclosed by HRA 
1998 s3, and that the duty imposed by CA 2004 s11(2)(b) must prevail.

140. I have therefore come to the conclusion that Islington was the public 
authority with primary (and continuing) responsibility for ensuring E’s right to 
education during the second period of absence. It follows that Islington must bear 
responsibility for causing each of the cumulative absences that occurred between 
June 2015 and June 2016 (other than the period between 4 and 15 June 2015). 

141. In his closing written submissions, counsel for E, Mr Ian Wise QC, put the 
matter considerably more succinctly than I have:

[E]’s primary submission, which is advanced against the background of the 
framework of legal obligations set out above…is that [Islington] can and should 
properly be held responsible for the fact that [E] was absent from education as a 
result of the move to Hammersmith and Fulham. Considering the matter from 
the standpoint of basic causation, and on the assumption for present purposes 
that there is a breach of [Article 2 of the First Protocol] during [the period E 
was housed in Hammersmith and Fulham], it is evident that [Islington] and 
not Hammersmith and Fulham, has principal causative responsibility for [E’s] 
absence from school during this period. This arose from its decision to transfer the 
family to another borough without any meaningful liaison with Hammersmith 
and Fulham as to the continuation of [E’s] education, or any ‘follow up’ to ensure 
that [E] was receiving full-time education.

For the reasons I have set out in some detail above, I have come to the conclusion 
that this submission is correct. It follows that Islington acted unlawfully, within the 
meaning of HRA 1998 s6, and is responsible for the denial of E’s right to education 
for 50 per cent of the relevant school year (after deducting the first week for which 
Islington cannot bear responsibility).
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Discrimination
142. Mr Wise QC raised a subsidiary argument under Article 14 of the Convention, 
taken in conjunction with Article 2 of the First Protocol. The submission was that 
E had been subjected to an unjustified difference of treatment, as compared with 
(a) children who are not homeless and/or (b) children whose parents are neither 
deaf nor illiterate. He further submitted that there was here a positive obligation 
to eliminate disadvantage, of the kind recognised by the Strasbourg Court in 
Thlimmenos v Greece (2001) 31 EHRR 15. 

143. In light of my findings on the principal issues arising under Ground 1, I do 
not consider it necessary for me to reach a separate decision in relation to the 
alleged violation of Article 14. Indeed, I am not convinced that recourse to Article 
14 is either necessary or appropriate in this context. This is because the domestic 
authorities I have cited make it quite clear that Article 2 is intended to ensure 
not only effective, but also non-discriminatory, access to the type of education 
that the state ordinarily provides for such a pupil. The guarantee of fair and 
equal treatment therefore lies at the heart of the right itself, without the need for 
recourse to Article 14. 

144. Moreover, I do not think that, on the facts of this case, the discrimination 
arguments add anything of substance to the conclusions I have already reached. In 
particular, I do not consider that they could potentially impact on any remedy that 
may be appropriate. This is because the exercise required under section 8 of the 
1998 Act must, in any event, take account of the additional impact that the breach 
of Article 2 had on a child who was already suffering significant disadvantages 
as a result of the very matters that Mr Wise QC relies upon in support of his 
discrimination argument see paragraph 153 below). 

Just satisfaction
145. I turn now to the question of just satisfaction. HRA 1998 s8(1) provides that 
where a court finds that a public authority has acted unlawfully within the meaning 
of section 6, it may grant such relief or remedy, or make such order, within its 
powers, as it considers ‘just and appropriate’. However, by section 8(3), no award 
of damages may be made unless, taking account of all the circumstances of the 
case the court is satisfied that ‘the award is necessary to afford just satisfaction to 
the person in whose favour it is made’. Finally, section 8(4) requires the court to 
consider the approach of the Strasbourg court in deciding whether an award of 
damages is necessary to afford just satisfaction and, if so, in fixing the amount of 
the award.

146. The Strasbourg Court’s 2016 Practice Direction on just satisfaction claims 
(issued under Rule 32 of the ECHR Rules of Court on 19 September 2016) gives 
consolidated guidance on the approach that the Court takes to just satisfaction. 
The effect of section 8(4) of the 1998 Act is that the Practice Direction is an essential 
reference tool for a domestic court called upon to determine, under section 8(1), 
the just and appropriate remedy for an act that has been found to be unlawful 
within the meaning of section 6. There are five passages in the Practice Direction 
that are of particular relevance to the issues I have to decide:

(1) As to the Court’s general approach, paragraph 2 of the Practice Direction 
provides that the Court will only award such satisfaction as is considered 
to be ‘just’ in the circumstances. Consequently, ‘regard will be had to the 
particular features of each case’. The Court may decide that for some heads 
of alleged prejudice the finding of violation constitutes in itself sufficient just 
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satisfaction, without there being any call to afford financial compensation. 
It may also find ‘reasons of equity’ to award less than the value of the actual 
damage sustained, or the costs and expenses actually incurred, or even not 
to make any award at all. This may be the case, for example, ‘if the situation 
complained of, the amount of damage or the level of the costs is due to the 
applicant’s own fault’. In setting the amount of an award, the court may 
also consider ‘the respective positions of the applicant as the party injured 
by a violation and the Contracting Party as responsible for the public 
interest’. Finally, the Court will normally take into account local economic 
circumstances.

As to the relevance of domestic levels of compensation, paragraph 3 provides as 
follows: ‘When it makes an award under Article 41, the Court may decide to take 
guidance from domestic standards. It is, however, never bound by them.’ When this 
guidance is read in conjunction with section 8(4) of the 1998 Act, an interesting (and 
almost circular) situation arises. Section 8(4) mandates the domestic court to look 
for guidance in the Strasbourg approach to fixing the level of damages, rather than 
fixing them purely by reference to the amount that would ordinarily be awarded if 
the loss fell to be compensated in civil proceedings in the domestic courts. This was 
no doubt because Strasbourg awards of compensation are generally thought to be 
less generous to the successful applicant than the comparable domestic scales. 
However, when the guidance in paragraph 3 of the Practice Direction is taken fully 
into account, it reflects back to domestic levels of compensation as a potentially 
relevant (albeit not decisive) source of guidance. The upshot is that compliance 
with section 8(4) entitles (but does not oblige) a domestic court to consider and 
take into account the amount that would be awarded if the same harm fell to 
be compensated under domestic law principles of compensation. The dialectic 
between these two sets of instructions is, in my view best resolved by recourse to 
proportionality principles. The domestic court should first fix the level of damages 
it judges to be just in the circumstances, taking account of awards made in similar 
cases in Strasbourg (if there are any). It should then calculate the figure that would 
be awarded if the same loss were to be compensable in the domestic courts. 
Finally, it should strive to achieve a reasonable relationship of proportionality 
between the two. This approach is particularly apposite in light of the Strasbourg 
Court’s policy of taking account of local economic circumstances when fixing the 
level of an award (see paragraph 147(1) above). The levels of damages identified 
by the Judicial Studies Board, the Criminal Injuries Compensation Board, and by 
the Parliamentary and Local Government Ombudsmen, can all provide guidance 
in cases where the consequences of a violation of a Convention right are similar to 
those being considered in the comparator selected: Anufrijeva v Southwark LBC 
[2003] EWCA Civ 1406, [2004] QB 1124, (2003) 6 CCLR 415, at para 74. However, in 
the event that there is an irreconcilable disparity, the Strasbourg approach must 
prevail: R v Secretary of State for the Home Department ex p Greenfield [2005] UKHL 
14, paras 18 and 19 per Lord Bingham.

(2) The correct analytical approach to the quantification of both pecuniary and 
non-pecuniary damages under Article 41 of the Convention is set out in 
paragraphs 7 to 9 of the Practice Direction, which establishes the following 
key principles: First, a clear causal link must be established between the 
damage claimed and the violation that has been established. Compensation 
may only be awarded in respect of damage that is the direct result of a 
violation found. Where causation is multi-factorial, therefore, a reasonable 
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assessment of the relative loss directly attributable to the breach will be called 
for. Secondly, the purpose of an award of compensation under Article 41 is to 
compensate the applicant for the actual harmful consequences of a violation 
(that is, to put the applicant, as far as possible, into the situation they would 
have been in if the state had fully complied with its Convention obligations). 
Thirdly, as a corollary of the second principle, an award of compensation 
under Article 41 is not intended to punish the Contracting Party, and there is 
therefore no scope for any element equivalent to exemplary damages. 

(3) As to the assessment of pecuniary damages (analogous to an award of special 
damages in domestic law), paragraphs 10 to 12 of the Practice Direction 
explain that any such award is intended to ensure that ‘the applicant should 
be placed, as far as possible, in the position in which he or she would have 
been had the violation found not taken place, in other words, restituto in 
integrum’. This may include not only past quantifiable economic losses that 
are directly referable to the violation, but also anticipated future expenses, 
such as prospective costs of remedial services that may be necessary to 
provide full reparation for the breach. In the present case, depending on 
the evidence, this could include the costs of future remedial tuition or 
psychological support for E. The Strasbourg Court will expect the applicant 
to prove by evidence the extent and value of the damage. If satisfied that the 
value as quantified by the applicant is justified, ‘the Court’s award will reflect 
the full calculated amount of the damage’. However, if the actual pecuniary 
damage cannot be precisely calculated, the Court will make ‘an estimate 
based on the facts at its disposal’. 

(4) Turning finally to the assessment of non-pecuniary loss, paragraphs 13 
to 15 of the Practice Direction give the following guidance: An award of 
compensation for non-pecuniary loss (analogous to an award of general 
damages in domestic law) ‘is intended to provide financial compensation for 
non-material harm, for example mental or physical suffering’. The Practice 
Direction recognises that ‘it is in the nature of non-pecuniary damage that 
it does not lend itself to precise calculation’. If the existence of such damage 
can be established and calls for a monetary award in compensation, then 
the Court ‘will make an assessment on an equitable basis, having regard to 
the standards which emerge from its case-law’. From a procedural point of 
view, an applicant who claims non-pecuniary damages should specify a sum 
which, in their view, would be equitable. 

147. Mr Rutledge QC argues that a declaration of breach is sufficient to achieve 
just satisfaction in the present case. He submits that the considerations that have 
led the domestic courts to decline to award damages for a public law breach in the 
education sphere should lead the court to adopt the same approach to a breach of 
Article 2 of the First Protocol. This is despite the fact that it has been the practice 
of the Strasbourg Court to award monetary compensation for such violations (see, 
for example, Timishev v Russia (2007) 44 EHRR 37). 

148. There are a number of reasons for rejecting this submission. First, in my view 
it is inconsistent with section 8(4) of the 1998 Act, which tells in favour of an award 
of compensation in this case. The effect of section 8(4) is that when deciding if 
an award of damages is necessary to provide a just and appropriate remedy for 
a violation of the Convention right to education, the approach adopted by the 
national courts to claims for compensation for breaches of domestic public law 
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must yield to the approach adopted in Strasbourg. Secondly, it was partly the 
fact that damages are not usually available for a breach in domestic public law in 
the education sphere that led the House of Lords in the Lord Grey School case to 
hold that such a breach was not to be equated with a violation of Article 2 of the 
First Protocol. As I have been at pains to point out, the two exercises are entirely 
different. Thirdly, as Mr Wise QC rightly argued in his closing written submission, 
it is inherent in the introduction of a mechanism for claiming damages under HRA 
1998 that there will be occasions on which damages will be awarded for a breach 
of Convention rights where no such damages are available under any provision of 
domestic law. 

149. Mr Rutledge QC alternatively submits that an award of compensation is not 
necessary on the facts because E was eventually reinstated in school and because 
Islington has taken steps to improve its procedures for ensuring effective lines of 
communication between housing and education services. 

150. As to the first of these points, it is fully answered by the principle that E can 
only to be compensated for losses directly referable to Islington’s violation of her 
Convention right to education, specifically during the year between June 2015 and 
June 2016. Mr Rutledge QC is of course right to say that the violation came to an 
end when she was eventually put back into school, but that cannot retrospectively 
alter the fact that she had already sustained compensable loss as a result of the 
breach (assuming a direct causal link can be established on the evidence).

151. The steps which Islington says it has taken to improve its procedures may 
or may not ensure that such cases do not occur in future. But they are immaterial 
to the issue of compensation. As the Practice Direction makes clear, an award of 
compensation under Article 41 has nothing to do with marking the Strasbourg 
Court’s disapproval of a public authority’s conduct, or punishing the authority in 
order to deter future breaches. If it did, then Mr Rutledge QC’s submission might 
be of some relevance in evaluating the overall level of blame to be attributed to 
the borough. But the exercise required by section 8 of the Human Rights Act 1998 
has nothing to do with blame. Accordingly, the steps which Islington may have 
taken to improve its own procedures after the event are irrelevant to the question 
whether compensation is necessary to afford just satisfaction to E for any harm 
or losses she may be shown to have sustained as the result of Islington’s failures 
during the year in question.

152. I have come to the conclusion that an award of damages is necessary 
to afford just satisfaction on the facts of this case. It is, in my view, plain that E 
must have suffered at least some compensable harm as a result of Islington’s 
unlawful conduct. She is entitled to be compensated for any loss that is shown to 
be directly attributable to the breach of her Convention right. The quantification 
of damages is not likely to be straightforward. As regards pecuniary loss, it may 
well be necessary for the parties to serve expert reports assessing the extent of 
any unmet educational or psychological need, as well as evidence addressing 
the quantification of the future costs of providing remedial private tuition or 
psychological support. The level of compensation for non-pecuniary loss must 
of course reflect the fact that E was deprived, for long periods of time, of her only 
regular opportunity to speak and communicate with hearing adults and children. 
To that extent, the fact that C is deaf and largely illiterate will be relevant to the 
assessment of damages (since it plainly impacted on the nature and extent of the 
loss that E sustained as a result of the breach). 
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153. At the hearing, it was my understanding that the parties were agreed that 
the appropriate course in these circumstances would be for me to adjourn the 
assessment of damages to a Master of the Queens Bench Division. I certainly 
consider that an adjournment is necessary before damages can be assessed so as 
to afford the parties an opportunity to file any additional evidence relevant to the 
question of remedial educational or psychiatric support. Such evidence would, of 
course, need to be carefully and accurately costed. However, the position of the 
parties on the question of procedure seems now to have shifted:

i) In written submissions filed after this judgment was circulated in draft, 
Mr Rutledge QC argued that the court should take into account the likely 
costs of adjourning the assessment of damages to a Master. A Master would 
of course need time to familiarise herself or himself with a new matter 
involving relatively complex factual and legal issues, and hear submissions 
on the underlying facts from the parties. Mr Rutledge QC says that I should 
balance these (admittedly somewhat speculative) costs against the likely 
level of damages recoverable, so as to ensure that the principle of costs 
proportionality is maintained. He suggests that damages for non-pecuniary 
loss are unlikely to exceed £4,000 or £5,000 (although, in the absence of 
evidence, he does not, of course, attempt to put any figure on pecuniary 
loss). I express no view on the figures advanced by Mr Rutledge QC, but I 
do accept that the level of recoverable damages is likely be relatively modest 
when compared with many compensation claims heard in the High Court. 
I also readily accept the submission that the court should adopt the course 
which is most likely to keep costs to a minimum: Anufrijeva v Southwark LBC 
[2003] EWCA Civ 1406, [2004] QB 1124, (2003) 6 CCLR 415 (see further the 
discussion at paragraphs 259 to 265 below). Since I am already fully familiar 
with the facts, I can see force in the view that it may be more economical if 
I were to decide the question of just satisfaction myself. This could be done 
quickly, and by reference only to any additional evidence over and above 
that which I have already considered in detail.

ii) Mr Wise QC invites me to adopt that course. He submits that this would be a 
more proportionate approach, given that I am already fully appraised of all 
the factual and legal issues. However, he suggests that, in the first instance, 
the parties should be given a short period to seek to negotiate a settlement, 
and thereby to avoid the costs of a judicial determination altogether. He 
invites me to order a stay of the proceedings for one month from the date of 
the court’s sealed order, to provide the parties an opportunity to explore the 
question of settlement. If the parties are able to reach agreement within a 
month, he suggests that E’s representatives would then notify the court and 
make arrangements for the proposed settlement to be approved pursuant 
to CPR rule 21.10(1). If the parties are not able to agree, then they would 
apply to the court by letter to lift the stay and obtain further directions for 
the determination of quantum.

I agree that the parties should be afforded a reasonable opportunity to negotiate 
a settlement. As Mr Wise QC points out, there must be at least a reasonable 
possibility that this may save the costs of a judicial determination altogether. 
However, if it is to be approved by the court, any settlement must be fully 
informed and evidence-based. One month does not appear to me to be sufficient 
time to enable the parties to obtain and exchange any necessary expert evidence, 
and to have a reasonable opportunity to negotiate. I therefore propose to order 
a stay of proceedings for two months from the date of the sealed order. I do not 
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agree, however, that it is necessary to have a further directions hearing (or any 
other interim procedural hearings) if a settlement cannot be reached within 
two months. I therefore propose to direct that, at the expiry of the two-month 
period, the parties must be ready (with all necessary evidence filed and served) 
to proceed directly to a short hearing on the assessment of quantum at the first 
open vacancy in the court’s list. I have come to the conclusion that the right (and 
most proportionate) course is for me to reserve the assessment of quantum at 
this hearing to myself. Given my familiarity with the issues, the time estimate for 
the hearing will be one hour. The parties written submissions on quantum will be 
confined to ten pages, and permission will be required for either party to make 
reference to more than three authorities. I make it clear that, in light of the stay 
that I am ordering, I do not expect to be faced with applications for further time to 
prepare the matter for that hearing.

Concluding remarks
154. I have reached the conclusion that in failing to provide adequately for the 
education of this vulnerable child, Islington was in dereliction of its duties under 
section 6 of the Human Rights Act 1998. Whether that reflected an institutional 
malaise or isolated instances of human error is impossible (and unnecessary) for 
me to decide. However, the net result was that E was provided with a seriously 
sub-standard level of educational provision, despite the fact that her obviously 
pressing educational needs were well known to Islington. I have concluded that 
this course of action and inaction amounted to unlawful conduct within the 
meaning of section 6 of the 1998 Act. That conclusion is as far as the matter of 
fault can (or should) be taken in the present judgment. 

155. That said, I will permit myself one final observation on this aspect of the 
case. In the Lord Grey School case, Lord Bingham observed that ‘the fundamental 
importance of education in a modern democratic society’ requires the state 
to guarantee fair and effective access to its established system of mainstream 
education. The facts before the court in the present case illustrate just how easily 
this important right can be casually violated, without any deliberate decision 
on the part of a public authority to exclude a child or refuse entry to a school, 
and without any malice or bad faith on the part of the public servants involved. 
It is a salutary reminder to all local education authorities and their staff that in 
performing their day-to-day functions, they are discharging the United Kingdom’s 
obligations under the Convention. 

Ground 2: The care needs (and related) assessments
156. The claimant’s second ground of challenge relates to two separate sets of 
decisions made by Islington social workers concerning the family’s care needs. 
The first was an assessment of C’s care needs that was carried out during June and 
July 2016, pursuant to Care Act 2014 s9. This resulted in an adverse decision dated 
4 July 2016. The second was a child and family assessment in respect of E and her 
two younger siblings dated 12 July 2016. This assessment had two elements. Under 
the relevant legislation the responsible social worker was required to consider 
whether the three children were ‘in need’ within the meaning of section 17 of the 
Children Act (CA) 1989, and also to conduct a ‘young carers assessment’ in respect 
of E, under CA 1989 s17ZA.
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The assessment of C’s care needs
157. Beginning then with the assessment of C’s care needs, I initially wondered 
whether the claimant had the necessary standing to mount this challenge. On one 
view, it is (in substance at least) C’s challenge to her own Care Act assessment. 
Yet it is being argued in proceedings that were brought by E alone (albeit that 
she brings them through C acting as her litigation friend). However, Mr Wise QC 
has persuaded me that standing is not a live issue. I accept his submission that 
Islington’s treatment of C’s care needs inevitably had a direct and substantial 
impact on her children, and that accordingly E has sufficient standing to mount 
the challenge.

158. The statutory care needs assessment was carried out by Augustus Williams, 
a social worker in Islington’s Sensory Team (a team of social workers specifically 
dedicated to working with the deaf and hard of hearing). He had two meetings 
with C on 24 May and 1 June 2016. These meetings had been arranged for other 
purposes, but on both occasions Mr Williams used the opportunity to gather 
information in order to prepare the assessment. He met with C again on 25 July 
2016 in order to discuss the draft assessment he had by then prepared on the basis 
of his previous two encounters with her. 

159. It is necessary to begin with an explanation of the nature of such an 
assessment, and what it is required to decide. Care Act 2014 s9(1) provides that 
‘[w]here it appears to a local authority that an adult may have needs for care and 
support, the authority must assess: (a) whether the adult does have needs for 
care and support, and (b) if the adult does, what those needs are’. Section 9(4) 
provides that a needs assessment must include an assessment of ‘(a) the impact of 
the adult’s needs for care and support on the matters specified in section 1(2), (b) 
the outcomes that the adult wishes to achieve in day-to-day life, and (c) whether, 
and if so to what extent, the provision of care and support could contribute to the 
achievement of those outcomes’. 

160. The matters specified in section 1(2) comprise (a) personal dignity (including 
treatment of the individual with respect); (b) physical and mental health and 
emotional well-being; (c) protection from abuse and neglect; (d) control by the 
individual over day-to-day life (including care and support, or support provided 
to the individual and the way in which it is provided); (e) participation in work, 
education training or recreation; (f) social and economic well-being; (g) domestic, 
family and personal relationships; (h) suitability of living accommodation; (i) the 
individual’s contribution to society.

161. The Department of Health’s statutory guidance on the conduct of care and 
support assessments (20 July 2016) emphasises the need for a holistic approach, 
capable of establishing the ‘total extent of needs before the local authority 
considers the person’s eligibility for care and support and what types of care and 
support can help to meet those needs’. 

162. The final assessment under section 9 involves two separate inquiries. By 
virtue of Care Act 2014 s13(1), a local authority must first decide whether an 
adult has an unmet need for care and support. If the answer to this question is 
affirmative, the authority must then determine whether any of those needs meet 
the eligibility criteria in section 13(7). Section 13(7) provides that needs meet the 
eligibility criteria if they are of a description specified in regulations, or form part 
of a combination of needs that are so specified.
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163. The relevant regulations are the Care and Support (Eligibility Criteria) 
Regulations 2015. Regulation 2(1) provides that an adult’s needs meet the eligibility 
criteria if (a) they arise from or are related to a physical or mental impairment or 
illness; (b) they render the adult unable to achieve two or more of the outcomes 
specified in regulation 2(2); and (c) there is, in consequence, or is likely to be, a 
significant impact on the adult’s well-being. 

164. The outcomes specified in regulation 2(2) are (a) managing and maintaining 
nutrition; (b) maintaining personal hygiene; (c) managing toilet needs; (d) being 
appropriately clothed; (e) being able to make use of the adult’s home safely; (f) 
maintaining a habitable home environment; (g) developing and maintaining 
family or other personal relationships; (h) accessing and engaging in work, training 
education or volunteering; (i) making use of necessary facilities or services in the 
local community including public transport, and recreational facilities or services; 
and (j) carrying out any caring responsibilities the adult has for a child.

165. Regulation 2(3) provides that for the purposes of regulation 2(1)(b), an 
adult is unable to achieve an outcome if they are (a) unable to achieve it without 
assistance; (b) able to achieve it without assistance but doing so causes the adult 
significant pain, distress or anxiety; (c) able to achieve it without assistance but 
doing so is likely to endanger the health or safety of the adult or others; or (d) 
able to achieve it without assistance but it takes significantly longer than would 
normally be expected.

166. Mr Williams has made a detailed witness statement for the purposes of these 
proceedings which was put before the court without objection. In the statement 
he explains that he carried out his assessment of C’s care needs using the ‘FACE 
Overview Assessment’ form. This form addresses, in a convenient grid format, 
the criteria identified in the Care Act 2014 and the Care and Support (Eligibility 
Criteria) Regulations 2015, and provides a checklist for the assessor to ensure that 
all relevant issues have been considered and addressed. In his witness statement 
Mr Williams indicates that he considered all aspects of C’s needs, and had regard 
to her ‘wishes and preferences’. He considered throughout, he says, whether and 
to what extent her needs impacted adversely on her well-being, as required by 
Care Act 2014 s1(2). He formed the view that a number of C’s identifiable needs 
had already been or were being addressed, either by Islington services themselves, 
by Islington-funded services or (and perhaps most significantly) by a charity 
called Deafhope that caters specifically for deaf women and children who have 
been victims of domestic violence.

167. The essence of Mr Williams’ assessment was that C did not have eligible 
needs as defined under the Care and Support (Eligibility Criteria) Regulations 
2015. He recognised that C had certain identifiable needs, but concluded that she 
did not meet the eligibility criteria in regulation 2(1)(b). He was satisfied that she 
is unable to care adequately for her children, particularly E, without assistance 
(regulation 2(2)(j)). However, this fell short of the qualifying threshold laid down in 
section 2(2), which requires that the relevant adult must be unable to achieve two 
of more of the relevant outcomes without assistance (I am putting the threshold 
question in shorthand, as I will do for the remainder of this judgment).

168. The overall approach that Mr Williams took to the assessment is set out in his 
witness statement at paragraphs 10 to 17:

10. [C]’s principal needs arise from the fact that she has a hearing impairment. 
In Sierra Leone, she learned American Sign Language (‘ASL’) which is slightly 
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different from British Sign Language (‘BSL’), so it will take her some time to 
complete the transition from ASL to BSL. She came to the UK from Sierra Leone 
in 2006.

11. [C] can say a few simple words and she communicates with her three children 
by means of contact, gestures and sounds. She uses sign language with [E]. Her 
children can understand her sounds in a way that an outsider could not. 

12.  [C] makes good and frequent use of her smart phone which she uses to send 
and receive text messages, often, I believe, with people in the deaf community. 

13.  [C] does receive help in four ways. Each of these four forms of help comes 
from an agency or service that is independent of Islington and which I have 
assumed for the purpose of my Care Act assessment will continue to provide her 
with necessary services. Clearly, if such a service ceased to be available then I 
would reconsider whether [C]’s assessment should be updated. 

14. Deafhope, which is a nationally funded service, has workers who often see 
[C], particularly Sarah Eltar, who originally put [C] in touch with me. These 
workers are themselves deaf and are able to sign with [C] and hence to translate 
documents for her and assist her in other ways. For example, Ms Eltar has 
supported [C] to register with a GP and, as her outreach worker, she provides her 
with emotional support and had attended some court hearings [in connection 
with C’s matrimonial litigation].

15.  Deafhope has a family support worker, Moona Mohammed, who has been 
assisting [C] with some low level parenting issues around boundaries that she has 
had with [E]. Ms Mohammed is also deaf and is able to sign with [C]. This service 
was prompted by a request in July from my colleague in Children Services, Lucy 
Woolliscoft-Faulkner.

16. [C] is in touch with the Deaf Welfare Rights Advice Service (‘DWRA’), an 
Islington funded service that is based in 222 Upper Street. This service can support 
[C] with a wide range of issues including:

Booking a BSL interpreter, for NHS, GP, council and other appointments;

Housing repairs and other housing queries;

Form filling and letter translation;

Help and support with HMRC (child tax credit/working tax credit);

Debt and access to work advice;

Referral to other services that support deaf people.

17. [C] often has times when she does not have to care for her children. [E], aged 8, 
is at school, and since July [F], aged 3, has been at nursery. Since September she has 
been attending nursery for 30 hours per week and [J], aged 1, has been attending 
the same nursery for 15 hours per week (9:45 to 12:45 during weekdays).

169. It is apparent then that in carrying out the assessment Mr Williams attached 
considerable (perhaps decisive) importance to the existing support that C was 
receiving, in particular the support she was receiving from Deafhope. Mr Wise QC 
criticises him for placing reliance on Deafhope’s services because he was (or ought 
to have been) aware that they were due to be terminated in the relatively near 
future. The witness statement of Sara Eltar, a Deafhope outreach worker, confirms 
that the service would be withdrawn when the domestic violence issues had been 
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resolved in family law proceedings. Another Deafhope worker, Lynn Shannon, 
stated that the organisation was nearing the point at which its services would be 
terminated and that this had been made this clear to Islington. 

170. Mr Wise QC argues that in these circumstances it was inappropriate for Mr 
Williams to rely (or to rely so heavily) on the provision of Deafhope’s support, since 
the purpose of the assessment was to plan for C’s future needs. He also complains 
that in one passage of his witness statement Mr Williams erroneously states that C 
would ‘continue to have access’ to Deafhope’s services. 

171. The answer to both of these complaints is to be found in paragraph 13 of 
Mr Williams’ witness statement (set out at paragraph 169 above). There, he 
indicates that he made a provisional working assumption for the purposes of the 
assessment that the necessary services would continue for the time being, but 
gave an undertaking to reconsider his assessment if any of the existing services 
were to be withdrawn. This undertaking was repeated by Mr Rutledge QC at the 
hearing, after he had taken specific instructions on the point from his client.

172. In light of this undertaking, I do not think there is anything in Mr Wise QC’s 
central complaint. Mr Williams was entitled to make the assessment on the basis 
of the situation as it stood at the time, and the support which was then available, 
so long as he made allowance for any significant change of relevant circumstances 
in future. His recognition that the existing professional support structures might 
not be available indefinitely reflects the accurate position; and his concession that 
a change to the current arrangements would require a fresh consideration of the 
statutory needs assessment has now been reflected in the undertaking given to the 
court by Islington acting through counsel duly instructed. Nor is there anything in 
the complaint that, at another point in his statement, Mr Williams said that he had 
carried out the assessment on the basis that the Deafhope service would continue 
to be available to C. When the statement is read as a whole, it is clear that this 
assumption was made subject to the caveat I have recorded. 

173. In his written assessment, Mr Williams addressed each of the outcomes 
specified in regulation 2(2) in turn. He considered that (apart from the parenting 
issue) the only other specified outcome that potentially raised an issue was the 
question whether C could make use of her home safely. However, for reasons he 
explains in his witness statement, he did not consider that this could give rise to a 
care need under the Act since the principal issue under this outcome was C’s need 
(after a year of disruption) to find a permanent and stable home. The urgency of 
that need had by then been addressed by the family’s transfer to Iberia House, 
where they have now lived for something over a year. What C needed was time to 
settle in.

174. Mr Wise QC argues that the entire assessment was fundamentally flawed. 
By reference to a lengthy list of fairly specific criticisms, mainly concerning the 
manner in which Mr Williams filled out the FACE Overview Assessment form, Mr 
Wise QC characterised the process as slipshod and the individual component 
observations as superficial or contrary to the known facts. He says the process 
of reasoning was ‘exiguous and incoherent’. In the result, he invites the court to 
stigmatise Mr Williams’ conclusion as irrational. 

175. In light of the way in which Mr Wise QC has put his case, it will be necessary 
to summarise and consider each of his criticisms in a little detail. For convenience, 
I will group them together, and where relevant, I will summarise Mr Williams’ 
responses as set out in his witness statement. I will come in due course to consider 
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the adequacy of Mr Williams’ drafting. He has, in a number of respects, provided 
a significantly more detailed explanation of his process of analysis in his witness 
statement, than was spelt out in the reasons recorded on the form. 

176. Where a decision-maker’s contemporary reasoning process is challenged 
as irrational in judicial review proceedings, the court will exercise caution before 
relying on an ex post facto explanation that could have been (but was not) included 
in the reasons recorded at the time the decision was made. In the present context, 
however, the authorities show that the mere fact that an assessment was poorly 
drafted will not necessarily be sufficient to unseat its conclusion (see paragraphs 
213 to 218 below). Mr Williams’ fuller explanations of his reasoning process are at 
least not inconsistent with the relatively meagre entries in certain sections of the 
FACE Overview Assessment form. Bearing in mind that this is a frontal challenge 
to the rationality of the assessment, I consider that it would be right to take these 
explanations into account. 

177. In adopting this approach, I will, of course, bear in mind throughout that 
explanations given for the first time in a witness statement cannot answer Mr Wise 
QC’s complaint that the form itself was completed in an unduly sparse fashion 
that failed adequately to spell out Mr Williams’ full reasoning process. It therefore 
left him, and his employers, open to the criticisms that now confront them. C 
should not, it is said, have to rely on a witness statement served in judicial review 
proceedings in order to be able to understand the full reasons for the decision 
that was reached. She was entitled to know the operative reasons at the time 
the decision was made: R v City of Westminster ex p Ermakov [1996] 2 All ER 302, 
309-310. On the other hand, C was not entirely dependent on the form for her 
understanding of Mr Williams’ reasoning. As will be recalled, he has discussed his 
draft assessment with her in person on 25 July 2016, before it was finalised.

178. I will begin with the criticisms which Mr Wise QC has singled out as 
demonstrating the slipshod nature of the exercise. He contends that the document 
is marbled throughout with entries in note form conveying the impression that 
no real thought went into its preparation; he says that some of the entries are so 
inconsistent with the known facts as to demonstrate that Mr Williams had failed to 
get to grips with the real issues; and he has identified what are said to be internal 
inconsistencies. Taken together, he argues, these various flaws demonstrate that 
the author failed to make any genuine attempt to analyse the issues he was required 
to address under the Act and the Regulations. In consequence, the assessment 
failed to comply with the requirements of section 9(4) and the applicable statutory 
guidance. It follows from this, says Mr Wise QC, that the assessment was not 
lawfully conducted. In the absence of a lawfully conducted assessment, it was not 
open to Islington to reach the conclusion that C had no eligible needs. It is by 
this route that he invites the Court to reach the conclusion that the decision was 
irrational and unlawful.

179. In an effort to make good this argument Mr Wise QC drew my attention 
to what were said to be the most egregious errors. If this was his intention, it is 
perhaps unfortunate that his first point was a purely semantic one. Mr Wise QC 
suggests that Mr Williams played down the extent of C’s disability by qualifying 
her as ‘hard of hearing’ rather than deaf (notwithstanding that, at another point in 
the assessment, he describes her as ‘deaf without speech’). That is, in my view, a 
matter of terminology rather than substance. I do not regard this as a sufficiently 
cogent criticism to require a response. 
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180. Mr Wise QC next submits that the form included ‘precious little analysis’ 
of how C’s needs did or did not adversely impact on her well-being, as required 
by section 1(2) of the Act. In his witness statement, Mr Williams responds to this 
suggestion in the following terms:

The impact of [C]’s needs on her well-being was considered throughout my 
assessment, as required by section 1(2) of the Act. The provision of specialist 
sensory equipment, information on how to access BSL Interpreters, [and] access 
to the DWRA service, are measures that will minimise the impact of [C]’s needs 
on her well-being. [C] also receives additional support from Deafhope and [has] 
been receiving support from children services and the housing department.

181. This passage, in my view, affords a reasonable explanation of Mr Williams’ 
approach to this important question. I accept that it is an accurate distillation 
of his contemporary thinking. It is fair to say, however, that Mr Williams has 
provided no explanation for the failure to include this more detailed account in 
the assessment form itself.

182. As a further example of what is said to be shoddy reasoning, Mr Wise QC 
points to the fact that under the heading ‘Impact of Sensory Impairment’ Mr 
Williams has put a rather telegraphic summary of his conclusion (‘Major impact. 
Limited independence. Isolation risk’). Mr Wise QC describes this entry as 
‘patently inadequate’. 

183. In his witness statement, Mr Williams explained the entry in these terms:

[C]’s sensory impairment has a major impact on her, as without the provision 
of BSL interpreters, specialist sensory equipment and advice and information 
on how to access deaf services, she will be at significant risk of social isolation 
and limited independence. However, these services are available and [C] has been 
accessing them without difficulty.

184. This undoubtedly provides more information about Mr Williams’ analysis 
than the entry on the assessment form. It is, in my view, reasonable in its own 
terms, and I accept it to be true. As with the previous example, however, it remains 
unclear to me why Mr Williams chose not to include this fuller explanation of his 
reasoning in the written assessment itself.

185. A similar criticism is made of Mr Williams’ entry under the heading of 
‘Emotional Well-being’. The short entry in the record reads ‘Low/anxious most 
days; impacts behaviour’. This, again, is said to be superficial and lacking any 
meaningful analysis. In response to this criticism Mr Williams elaborated on the 
entry in this way;

[C] told me that she feels anxious and emotional daily and this causes her to 
be stressed and upset. However, she has not presented to me as being either sad 
or alone. Moreover, she related her anxiety and emotions to (i) the fact that her 
family was in Africa, (ii) [the fact that] she needed help to look after her children, 
and (iii) [the fact that] she did not know where to get help. These issues have, as 
I always suspected they would, waned with the passage of time as she has settled 
in and been able to access services. In my opinion, many single parents with three 
young children who had recently moved to a new home would often feel low/
anxious.

186. Mr Williams went on to note that C’s mood did not seem to be impacting 
adversely on her care of the children, and that medical treatment would be 
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available to her if she continued to experience feelings of depression. This passage 
provides a readily comprehensible explanation of the matters that Mr Williams 
took into account and is, in my view, reasonable. I accept it to be a faithful 
reflection of his contemporaneous analysis. Yet again, however, it is question-
begging. It would undoubtedly have been much more helpful if Mr Williams had 
recorded this analysis in the assessment form itself.

187. A rather different example of what is said to be superficial reasoning relates 
to the obligation to consider, under section 9(4)(b) of the Act, the outcomes that 
the adult wishes to achieve in day-to-day life. As to this, Mr Wise QC argues that 
‘there is almost no explanation or analysis whatsoever’. The way this point is put 
in his skeleton argument is illustrative of the type of criticism he makes of the 
assessment more generally:

While the document states, under ‘Work, Education, Training and Volunteering’ 
that [C] ‘would like to pursue a further education course once her family situation 
becomes stable’, there is no assessment of what exactly she wishes to achieve, and 
how care and support might contribute to that outcome beyond a bare statement 
that she will receive ‘information and advice’.

188. Mr Williams gives, in my view, a complete explanation for this entry in 
his witness statement. He says that he attempted to clarify C’s educational 
aspirations with her, but she was unable to articulate anything specific. She was 
not contemplating entering further education until her housing situation had 
stabilised. Given the order of C’s current priorities, Mr Williams told her that when 
she was ready, the DWRA service would work with her to explore training and 
employment opportunities. The reason there was ‘no assessment of what exactly 
she wishes to achieve’ was that C was undecided and was not yet ready to make 
any plans:

During my assessment, [C] did not provide any information regarding what she 
aims to achieve in pursuing further education. When asked, she emphasised that 
her priority at that moment was her housing situation and education for her 
children. She states that she will consider that once her family situation is settled. 
[C] is aware that she will receive advice and information as well as support from 
the DWRA service, regarding further education and other opportunities for deaf 
people.

189. This reasoning is, in my view, a good example of a situation in which the fuller 
explanation, provided in a later witness statement, shows the original criticism 
to have been misplaced. In this instance, I am not persuaded that Mr Williams 
ought to have included the additional information in the form. The entry itself 
was adequately comprehensible without it. The need for a fuller account arose 
from the fact that Mr Wise QC invited the court to draw an inference (from the 
absence of any record of concrete planning) that Mr Williams had failed to address 
his mind properly to C’s need for further education. However, as is now apparent, 
this was because C herself was not yet ready to discuss her options, much less to 
make any plans.

190. The next category of complaints relates to certain entries on the assessment 
form which Mr Wise QC contends to be so obviously contrary to the known facts 
as to establish that Mr Williams had failed altogether to get to grips with the case, 
and so was not in a position to make a valid and lawful care needs assessment. 
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191. First, Mr Wise QC takes Mr Williams to task for his reliance on C’s ability to 
communicate by text. Mr Williams noted from his own observations that C made 
‘good and frequent use of her smart phone’. Mr Wise QC questions whether this 
can be correct in view of her literacy difficulties. However, it is not, in my view, 
a function of this court in judicial review proceedings to second guess a factual 
observation made by the assessor on the basis of his own interaction with the 
subject, solely on the ground that there is evidence which is said to point the other 
way. 

192. In a similar vein, Mr Wise QC takes objection to the following passage in Mr 
Williams’ statement which, he argues, is wholly inconsistent with the established 
facts:

I discussed [C]’s use of the internet and her ability to do internet shopping and 
she confirmed that she was in the process of having telephone and internet access 
made available at her home. In my email of 26 July I recorded that ‘[C] has internet 
connection now at home and she uses a[n] electronic tablet.

Again, Mr Wise QC argues that it is ‘difficult to see how this can be correct’ in view 
of C’s literacy difficulties. For the reasons I have given in relation to the previous 
complaint, however, I do not consider that this suggested conflict of fact is a matter 
for this court to resolve in judicial review proceedings, particularly in the absence 
of oral evidence and cross-examination, something that neither party requested.

193. Mr Wise QC’s next complaint is that aspects of Mr Williams’ assessment are 
inconsistent with objective expert evidence. After the present proceedings began, 
E’s solicitors served an expert report from Dr Gratton, a clinical psychologist. The 
report is dated 11 October 2016. Dr Gratton’s conclusions on a number of the 
principal questions relevant to C’s care needs were very different from those of 
Mr Williams. For example, Dr Gratton found that E was suffering from moderately 
severe post-traumatic stress disorder and a major depressive illness. Without the 
benefit of that report, Mr Williams had concluded in the original assessment that 
C did not appear to him to be suffering from any serious mental health issue.

194. In his closing written submissions, Mr Wise QC made it clear that he sought 
to adduce this evidence solely in order to support an argument that the service 
of the report on Islington during the course of the proceedings should have 
caused Mr Williams’ to reconsider his assessment. Such was the significance of 
the differences between Dr Gratton and Mr Williams, that Islington ought to have 
carried out a full re-assessment of C’s care needs in light of the report. Mr Wise QC 
disavowed any intention to rely on the report as expert evidence, and expressly 
indicated that he was not inviting the court to endorse the merits of Dr Gratton’s 
opinions, or base any factual conclusions upon her report. 

195. It would have been very difficult for Mr Wise QC to take any other position. 
On a judicial review of a statutory care needs assessment, it is no part of the court’s 
function to reach its own conclusions on the issues that fall to be decided under 
the Act and the Regulations. That would be to usurp the function of the primary 
decision-maker. Still less can it be the court’s function to carry out such an 
exercise on the basis of evidence that was not before the decision-maker. Equally, 
Mr Williams cannot be faulted for having failed to take the report’s contents into 
account in the assessment that is under challenge, since it did not form part of the 
material available to him at that time. 

CCLR June 2017 TEXT.indd   198 26/09/2017   07:32:02



A

B

C

D

E

F

G

H

I

J

K

20 CCLR June 2017 © Legal Action Group

199

20 CCLR 199 R (E) v Islington LBC

196. However, inconsistently with the stance he had outlined, Mr Wise QC did 
indeed refer me, during the course of his argument, to various aspects of the report 
as evidence establishing certain facts about C. He then sought to rely on those 
facts to demonstrate that Mr Williams’ conclusions were wrong or inconsistent 
with the evidence. As I have already noted, none of this forms any part of the 
court’s function on a judicial review such as this, and I decline the invitation to 
rely on the report in this way. 

197. As for Mr Wise QC’s stated reason for introducing the report, namely to 
provoke a re-assessment, Mr Williams duly considered its contents in order to 
determine whether it merited a full re-assessment of C’s care needs. He concluded, 
for reasons set out in detail in his witness statement, that the report would have 
made no difference to the outcome. Mr Wise QC described this as ‘a very stark 
example’ of irrationality, or in the alternative a failure to take account of a relevant 
consideration.

198. Leaving aside the shifts in Mr Wise QC’s position on the purpose for which 
the report is relied upon, it is quite clear that Mr Williams did in fact address 
his mind to it. It cannot be said that he failed to take account of a material 
consideration. He clearly considered it in some detail and concluded that it would 
not have persuaded him to take a different view of C’s care needs. Whilst I fully 
understand the submission that Dr Gratton’s report justified a re-evaluation 
(since it introduced fresh considerations) I do not accept the submission that Mr 
Williams’ evaluation of the impact of the report was irrational. Given the route 
by which he had arrived at the final assessment of C’s care needs, Mr Williams 
was, in my view, entitled to conclude that Dr Gratton’s report would have made no 
material difference to the overall outcome. 

199. There are other factual disputes that Mr Wise QC has put forward for 
consideration by the court. In his witness statement Mr Williams asserts that 
when he met with C on 25 July 2016, she indicated that she was ‘content’ with his 
assessment. C disputes this in her second witness statement. It is unnecessary for 
me to attempt to resolve this conflict of recollection because it is immaterial to the 
outcome of the challenge. Whether or not C was happy with the assessment has 
no bearing at all on the question I have to decide, which is whether the assessment 
was lawfully and rationally conducted. This is just as well because, once again, it 
would have been impossible to determine the issue without hearing oral evidence. 

200. Next, Mr Wise QC points to what he says are internal inconsistencies in 
Mr Williams’ reasoning. To illustrate this, he draws attention to the fact that Mr 
Williams has recorded at one point in the form that C was ‘[a]ble to be independent’, 
but says elsewhere that she was ‘not able to pursue any activities at the moment 
due to her circumstances’. This, says Mr Wise QC, betrays the mudded thinking 
that characterised the assessment as a whole. I am bound to say that I cannot see 
any irreconcilable inconsistency between these two entries. A person can surely 
be capable of independence whilst at the same time being unable, for any number 
of reasons, to participate in certain specific activities. 

201. Mr Williams’ answer is that his assessment of C had yielded evidence for 
both conclusions. On the one hand, C maintained independent contact with 
friends and family. On the other hand, she was not currently able to take up some 
of the services on offer to her because she was mainly focussed on housing and 
schooling issues (E had not yet returned to school during Mr Williams’ first and 
second visits):
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My assessment of [C] is that she is able to be independent in maintaining her 
personal relationships and engage in social activities. [C] is able to contact family 
and friends, as she uses text, as well as video messages on her smart phone to do 
so. She is also in receipt of information regarding Deaf Clubs in and around the 
borough of Islington and has access to the DWRA service, who can provide her 
with additional support if required. At the time of my assessment, [C] chose not to, 
as she said she was focussed on her housing and schooling issues for her family. It 
was because of this choice, rather than any need for services, that I recorded that 
she was ‘not able to pursue any activities at the moment, due to her circumstances’.

202. That seems to me to be a perfectly reasonable explanation for the entry on 
the assessment form, and one that fully answers Mr Wise QC’s complaint. The 
explanation addressed a misplaced criticism. Properly understood, there was 
no valid challenge on grounds of inconsistency in the first place. Mr Williams’ 
reasoning cannot fairly be attacked for failing to anticipate such a criticism, or for 
failing to address it in the written assessment. 

203. Another example of internal inconsistency is said to arise in connection with 
Mr Williams’ overall conclusion that C had no eligible needs. Mr Wise QC contends 
that this assessment is ‘very difficult to reconcile with the earlier statement that 
her disability has a ‘major impact on her life’.’ Again, I am afraid the suggested 
inconsistency is not obvious to me. 

204. Under the scheme laid down in the Statute and Regulations, a person only 
has eligible needs if (a) those needs arise from (or are related) to a physical or 
mental impairment or illness; and (b) if they render the adult unable to achieve 
two or more of the outcomes specified in regulation 2(2). Accurately put, Mr 
Williams’ conclusion was that C’s needs arose from a physical impairment (indeed 
one which had a major impact on her life) but that she did not satisfy the separate 
and additional eligibility criterion of being unable to achieve two or more of the 
specified outcomes without assistance. 

205. Mr Williams purports to explain his position on this alleged conflict of 
reasoning in his witness statement. Put shortly he says that he does not consider 
the two aspects of the assessment to be inconsistent with one another because 
C had and would continue to have access to the four services he had earlier 
identified. This must, however, be read alongside the earlier passage in his 
statement in which he recognised the possibility that one of these services might 
be withdrawn, and undertook to conduct a re-assessment if that were to occur 
(see paragraph 13 of his statement, at paragraph 169 above).

206. I do not find Mr Williams’ answer on this issue altogether easy to understand. 
The help provided, for the time being, by the various services does not seem to me 
to address the alleged internal inconsistency in his reasoning. However, for the 
reasons I have already given, I do not consider that there is any real inconsistency 
for him to explain. Mr Wise QC is fully entitled to take issue with the reasonableness 
of his ultimate conclusion that C had no eligible needs. However, that is not the 
same thing as saying that the assessment is internally inconsistent and for that 
reason irrational.

207. The last instance of internal consistency advanced by Mr Wise QC also relates 
to the overall conclusion that C had no eligible needs because she was not unable 
to achieve two or more of the outcomes prescribed in regulation 2(2). Mr Wise 
argues that this conclusion is inconsistent with the information that Mr Williams 
recorded in the ‘Outcomes’ section of the form. In the column headed ‘Details of 
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your needs’ Mr Williams entered notes recording some of the problems facing C 
in connection with a number of the prescribed outcomes. How, asks Mr Wise QC, 
could he then have come to the conclusion that she only qualified as unable to 
achieve one outcome without assistance? Mr Williams ought, it is said, to have 
appreciated from his own assessment that she qualified under more than one of 
the prescribed outcomes. 

208. This is not necessarily so. The conclusion that an adult has needs in relation 
to one of the prescribed outcomes is not necessarily to be equated with a 
conclusion that she is unable to achieve that outcome without assistance, within a 
reasonable time, and without any of the adverse consequences listed in regulation 
2(3) (significant pain, distress or anxiety and risk to the adult herself or to others). 
Some needs may not be serious enough to prevent the adult from achieving the 
outcome without assistance. Others may already have been addressed or they 
may not be care needs at all (in the sense that they are related to an aspect of 
C’s existing situation that could not be addressed by the provision of care and 
assistance by the local authority). The question whether there is a conflict of the 
kind suggested by Mr Wise QC will thus depend on the nature and extent of the 
needs that have been identified, and whether those needs remain unmet. 

209. Mr Williams has amplified his reasons for concluding that although C had 
identifiable needs in relation to some of the other prescribed outcomes, these 
were not qualifying needs for the purposes of regulation 2 of the 2015 Regulations 
(see paragraph 20 of his witness statement):

a) Although I noted that [C] was ‘unable to maintain her relationships with 
[her friends]’ I concluded that this was her choice because ‘settling with her 
family is the main priority’. In particular, she was keen to secure permanent 
accommodation for her family. Hence, this was not an issue that gave rise to a 
need in the Care Act context.

b)  Similarly, [C] was ‘not able to pursue at the moment’ making use of facilities 
or services in the local community. In fact, as noted above [C] is making use 
of some facilities and services. However, she is not making full use of them 
because she is pre-occupied with settling with her family and because she 
made it clear that her housing situation was her priority. Again, this did not 
give rise to a need. [C] has an information booklet that lists all the services 
within and out of borough to meet the needs of deaf people. The DWRA worker 
has also met [C] to discuss these services.

c)  I tried to explore with [C] what type of training she would like to pursue 
but all she would tell me was that she ‘wants to attend college’. I explained 
that if she wanted to pursue this in the future she should contact the DWRA 
service which would work with her to explore training and employment 
opportunities.

d) Although I said that [C] could not make use of her home safely this was in 
the context of the needs which had been addressed (ie a flashing doorbell 
chime and receivers had been installed and the Fire Brigade had also installed 
specialist sensory equipment).

210. In the end, therefore, the court must determine, in light of the particular facts 
recorded in the assessment, whether or not it was open to a reasonable decision-
maker to conclude that C had needs in connection with a particular outcome, but 
(a) the need did not amount to a care need as such; (b) the need had been or would 

CCLR June 2017 TEXT.indd   201 26/09/2017   07:32:03



20 CCLR June 2017 © Legal Action Group

202

A

B

C

D

E

F

G

H

I

J

K

20 CCLR 202 R (E) v Islington LBC

be addressed by other means; or (c) the need did not prevent her from achieving 
the prescribed objective without assistance.

211. Mr Wise QC submits that Mr Williams’ conclusion is ‘flatly contradictory with 
such limited analysis as is included in the assessment’. On this basis, he argues that 
the conclusion was inevitably irrational. However, for the reasons I have given, he 
has failed to convince me that there is any such inevitable contradiction on these 
facts. In these circumstances, the argument is reduced to a submission that Mr 
Williams should have decided the outcomes question differently. 

The court’s standard of scrutiny
212. I turn now to the authorities bearing on the intensity of the court’s standard 
of review in analogous contexts. In R (Wahid) v Tower Hamlets LBC [2002] EWCA 
Civ 287, (2002) 5 CCLR 239 at paragraph 33 Hale LJ (as she then was) made the 
following observation in the context of a needs assessment conducted under 
section 47(1) of the National Health Service and Community Care Act 1990:

Need is a relative concept which trained and experienced social workers are 
much better equipped to assess than are lawyers and courts, provided that they 
act rationally.

213. To similar effect are Pill LJ’s observations in the same case (at paragraph 23):

I [do not] accept that it is for the court, [rather than] the local authority, to decide 
whether the applicant is in need of care and attention which is not otherwise 
available to him. It is for the authority to make that decision, subject to the 
possibility of challenge by way of judicial review on any of the usual grounds.

214. In McDonald v Kensington and Chelsea RLBC [2011] UKSC 33, [2011] 4 All ER 
881, (2011) 14 CCLR 341, Lord Dyson explained how the court should approach a 
care needs assessment in these terms:

In construing assessments and care plans reviews, it should not be overlooked 
that these are documents that are usually drafted by social workers. They are not 
drafted by lawyers, nor should they be. They should be construed in a practical 
way against the factual background in which they are written and with the aim 
of seeking to discover the substance of their true meaning.

215. In R (Ireneschild) v Lambeth LBC [2007] EWCA Civ 234, (2007) 10 CCLR 
243, the Court of Appeal endorsed the continuing relevance of Lord Brightman’s 
observations in Pulhofer v Hillingdon LBC [1986] AC 484:

My Lords, I am troubled at the prolific use of judicial review for purpose of 
challenging the performance by local authorities of their functions under the Act of 
1977. Parliament intended the local authority to be the judge of the fact. Although 
the action or inaction of a local authority is clearly susceptible to judicial review 
where they have misconstrued the Act, or abused their powers, or otherwise acted 
perversely, I think great restraint should be exercised in giving leave to proceed 
by judicial review. The plight of the homeless is a desperate case, and the plight 
of the applicants in the present case commands the deepest sympathy. But it is 
not, in my opinion, appropriate that the remedy of judicial review, which is a 
discretionary remedy, should be made use of to monitor the actions of local 
authorities under Act save in the exceptional case. The ground upon which the 
courts will review the exercise of an administrative discretion is abuse of power 
(e.g. bad faith, a mistake in construing the limits of the power, a procedural 
irregularity, or unreasonableness in the Wednesbury sense – unreasonableness 
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verging on an absurdity: see the speech of Lord Scarman in R v Secretary of State 
for the Environment ex p Nottinghamshire CC [1986] 1 AC 240, 247–248. Where 
the existence or non-existence of a fact is left to the judgment and discretion of a 
public body and that fact involves a broad spectrum, ranging from the obvious 
to the debatable to the just conceivable, it is the duty of the court to leave the 
decision of that fact to the public body to whom Parliament has entrusted the 
decision-making power save in a case where it is obvious that the public body, 
consciously or unconsciously, are acting perversely.

In Ireneschild Hallet LJ observed that although those remarks were ‘directed to a 
different statutory function in a different era’ they were nonetheless ‘as pertinent 
today as they were in the 1980s’ (at paragraph 44). I would add that, in my view, 
they also provide a useful guide to the approach which the court should take in 
the present case.

216. In Holmes-Moorhouse v Richmond upon Thames LBC [2009] UKHL 7, [2009] 
1 WLR 413, at paragraph 50, in the context of a judicial review of a local authority’s 
housing decision, Lord Neuberger made the following observations:

[A] benevolent approach should be adopted [by the court] to the interpretation of 
review decisions. The court should not take too technical a view of the language 
used, or search for inconsistencies, or adopt a nit-picking approach, when 
confronted with an appeal against a review decision. That is not to say that the 
court should approve incomprehensible or misjudged reasoning, but it should be 
realistic and practical in its approach to the interpretation of review decisions.

Lord Neuberger went on, at paragraph 45, to give some examples of the kinds of 
objection that would be unlikely to vitiate the ultimate conclusions reached by a 
local authority:

Further, as the present case shows, a decision can often survive despite the existence 
of an error in the reasoning advanced to support it. For example, sometimes the 
error is irrelevant to the outcome; sometimes it is too trivial (objectively, or in the 
eyes of the decision-maker) to affect the outcome; sometimes it is obvious from 
the rest of the reasoning, read as a whole, that the decision would have been the 
same, notwithstanding the error; sometimes, there is more than one reason for 
the conclusion, and the error only undermines one of the reasons; sometimes the 
decision is the only one which could rationally have been reached. In all such 
cases the error should not (save, perhaps in wholly exceptional circumstances) 
justify the decision being quashed.

I accept Mr Rutledge’s submission that this guidance is equally apt to apply to a 
care needs assessment under the Care Act 2014.

217. Based on the guidance provided in the authorities I have cited, Mr Rutledge 
QC submits that the correct approach is to read each assessment as a whole, in 
a non-technical way, bearing in mind that it was drafted by a social worker and 
not a lawyer, and paying due deference to a statutory scheme which vests the 
fact-finding function in the assessor, and which requires trained social workers to 
make highly evaluative decisions based, in part, on comparative needs. The court 
should only interfere if it is satisfied that no reasonable decision-maker could 
have arrived at the same conclusion. In his closing written submission Mr Wise QC 
indicated broad agreement with this formulation (paragraph 46) but argued that 
the reasoning in Mr Williams’ assessment was (to use Lord Neuberger’s words) 
‘incomprehensible or misguided’.
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218. I agree with the parties that this summary of the law should be my starting 
point. However, I would add that I accept Mr Wise QC’s submission that elements 
of proportionality review have, over the years, been gradually incorporated into the 
common law test of rationality: Pham v Secretary of State for the Home Department 
[2015] UKSC 19; Keyu v Secretary of State for Foreign and Commonwealth Affairs 
[2015] UKSC 69. In a context such as the present, these developments require that 
the intensity of the court’s review should reflect the profoundness of the impact 
of the decision (objectively judged) on the individual affected by it: R (L) v Leeds 
County Council [2010] EWHC 3324 (Admin) at paragraph 59, per Langstaff J. I 
also accept that, on the facts of the present case, this calls for careful and detailed 
scrutiny by the court, given the impact of the assessment on the resources 
available to this disadvantaged family. That is why I have considered it necessary 
to examine each of the principal criticisms advanced by Mr Wise QC separately 
and in some detail, and to evaluate with due caution the explanations advanced 
by Mr Williams in his witness statement. 

Conclusions on C’s care needs assessment
219. I turn now to my conclusions. I have already rejected the majority of Mr 
Wise QC’s specific criticisms of the reasoning, internal logic and rationality of the 
assessment. There are two questions that remain to be decided. The first question 
is whether the paucity of reasoning in three particular sections of the assessment 
amounts, in itself, to a fatal flaw requiring the court to quash the decision and order 
a re-assessment (see paragraphs 182, 185 and 187 above). The second question is 
whether, looking at the assessment as whole, and taking into account the fuller 
explanations set out in Mr Williams’ witness statement, the ultimate conclusion 
must be characterised as irrational.

220. As to the first question, I consider that in the three respects I have identified 
the assessment form is undoubtedly short on reasoning. The relevant entries are 
very brief and relatively uninformative when compared with the fuller account 
provided in Mr Williams’ witness statement. Each entry consists, in effect, of trigger 
notes. They could be mistaken for a simple record of C’s responses, rather than a 
record of the process of reasoning by which Mr Williams reached his assessments 
on each constituent issue, and how those assessments related to his ultimate 
conclusion. Mr Williams would, in my view, do well in future to include a more 
thorough explanation of his reasoning in relation to key steps in the assessment 
such as these, something more akin to the reasoning spelt out in his statement. 

221. However, I have come to the conclusion that these drafting defects are not, in 
themselves, sufficient to render the decision unlawful for lack of reasoning. They 
are not incomprehensible or misguided. They are conclusions that were open to 
Mr Williams, albeit that they were recorded in an extremely summary form. The 
entries are consistent with the explanations that Mr Williams has given in his 
witness statement. When those explanations are taken into account, I am unable 
to conclude that these three particular drafting inadequacies are sufficient in 
themselves to demonstrate that the overall conclusion was irrational.

222. I turn now to the second question. In his closing written submissions Mr 
Wise QC made it quite clear that he is not contending that Mr Williams failed to 
adopt a holistic view of the case. Nor is he contending that he failed to address 
his mind to each of the criteria required under the statute and the regulations. Mr 
Wise QC’s challenge is, he says, a rationality challenge, pure and simple. 
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223. The question that ultimately has to be addressed is whether it was open to 
Mr Williams, on the facts as he assessed them, to reach the conclusion he did. I 
admit that I was initially a little surprised at the outcome of the assessment. It 
seemed harsh to me. It was my impression that another reasonable decision-
maker might well have concluded that C had eligible needs. However, that is 
not enough to enable Mr Wise QC to succeed. Unlike Mr Williams, I have not 
had the advantage of discussing these issues with C and of being in a position to 
evaluate her answers for myself. Nor is it the court’s function to find the facts. That 
responsibility is entrusted by Parliament to the local authority. For Mr Wise QC 
to make good his irrationality challenge he would need to persuade me that no 
reasonable decision-maker could have reached the conclusion that Mr Williams 
reached on the facts as he found them to be.

224. I have already evaluated the individual components of Mr Wise QC’s 
composite critique. After weighing each criticism, I have come to the conclusion 
that the majority of them are unfounded. The only points that survived close 
inspection were those that related to the telegraphic nature of the three entries I 
have identified, and I have already expressed my view as to these. 

225. Overall, I am unable to find any basis for concluding that the decision was 
irrational or otherwise unlawful in the sense described in the authorities. In 
particular, I accept the veracity of the evidence set out in Mr Williams’ witness 
statement explaining the process by which he came to his conclusion. Once it is 
recognised that he was entitled to make the assessment on the basis that C was 
currently receiving services from Deafhope (and, crucially, that he would conduct 
a re-assessment if those services were to be withdrawn) the statement provides 
a sufficiently cogent explanation to survive a rationality challenge. I therefore 
accept Mr Rutledge QC’s central submission that the conclusion reached in 
the assessment lies within the sphere of lawful decisions that were open to Mr 
Williams on the facts as he assessed them to be.

The child and family assessments
226. The final ground of challenge concerns the child and family assessment 
in respect of E and her two younger siblings dated 12 July 2016. Under CA 1989 
s17(1), it is the general duty of every local authority (a) to safeguard and promote 
the welfare of children within their area who are in need; and (b) so far as is 
consistent that duty, to promote the upbringing of such children by their families, 
by providing a range and level of services appropriate to those children’s needs. 
This general statutory duty carries with it a specific obligation to assess whether 
and to what extent a particular child and its family is in need in the sense described 
in section 17(1): R (G) v Barnet LBC [2003] UKHL 57, (2003) 6 CCLR 500. Guidance 
for the conduct of such assessments is provided in chapter 1 of Working Together 
to Safeguard Children: A guide to inter-agency working to safeguard and promote 
the welfare of children (March 2015).

227. Under CA 1989 s17(10), so far as it is relevant to the present case, a child is ‘in 
need’ where (a) s/he is unlikely to achieve or maintain, or to have the opportunity 
of achieving or maintaining, a reasonable standard of health or development, 
without the provision of services by a local authority; or (b) his/her health or 
development is likely to be significantly impaired, or further impaired, without 
the provision of such services. There is a further criterion related to children with 
disabilities. Despite Mr Wise QC’s valiant attempt to persuade that this might be 
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in play in the present case, if the younger children later proved to be deaf, I am 
unpersuaded by his argument.

228. The relevant assessment was carried out by Lucy Woolliscroft-Faulkner, 
a social worker within Islington’s Children in Needs team. The essence of her 
conclusion was that none of the three children met the threshold for statutory 
intervention. Mr Wise QC contends that this conclusion, in respect of each child, 
was both irrational, and in breach of the relevant statutory and non-statutory 
guidance.

229. The care needs assessment for the three children was carried out 
simultaneously with a young carer’s assessment in relation to E. An important 
part of the case advanced by Mr Wise QC is that the findings in the two related 
assessments concerning E were inconsistent with one another and for that reason 
irrational.

230. CA 1989 s17ZA(c) defines a ‘young carer’ simply as a person under the age of 
18 who provides care for another person. Under section 17ZA a local authority is 
obliged to assess whether a young carer within their area has needs for support, 
and if so, what those needs are. This duty arises only if the child crosses the 
relevant statutory threshold. The threshold for a needs assessment under section 
17ZA is crossed (a) if it ‘appears to the authority’ that the young carer ‘may have 
needs for support’ or (b) if the authority has received a request to assess the young 
carer’s needs for support (whether from the young carer or his/her parent). The 
performance of this duty is governed by the Young Carers (Needs Assessment) 
Regulations 2015, which set out general and specific requirements that the 
authority must comply with.

The assessment of E’s needs
231. In relation to E, Ms Woolliscroft-Faulkner found, in the context of the young 
carer’s assessment, that E was providing services for C, particularly the translation 
of spoken language into sign language, and the reverse. Ms Woolliscroft-Faulkner 
assessed this to be a ‘highly inappropriate method of communication’. In view of 
this conclusion, she assessed that E ‘may have [caring] responsibilities beyond 
what is appropriate for her age’. As a result, she initially recommended a referral 
to a specialist family support service for further assessment and longer term 
parenting support.

232. Mr Wise QC contends that this assessment of E’s exceptional family 
responsibilities is impossible to reconcile with Ms Woolliscroft-Faulkner’s overall 
conclusion that E was not a child in need, and that Islington’s Child in Need team 
would therefore limit its involvement with the family to a transitional period of 
four weeks. This is said to be irrational and unlawful for four reasons:

(a) First, Mr Wise QC contends that it was not open to Ms Woolliscroft-
Faulkner to reach the conclusion she did on the facts as she found them. 
Having concluded that the burden placed on E to translate for C was ‘highly 
inappropriate’ it was rationally inconsistent for her to conclude that E was 
not a ‘child in need’ within the meaning of CA 1989 s17(10). 

(b) Secondly, he submits that having initially concluded that it was necessary 
for a further assessment to be conducted by a specialist family support 
service, Ms Woolliscroft-Faulkner was obliged to await that assessment 
in order to determine whether the statutory threshold in section 17(10) 
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was crossed. The further assessment may, for example, have revealed 
that, without the provision of local authority services, the nature of E’s 
relationship with C would substantially impair E’s opportunities to maintain 
a reasonable standard of development. If that was a possible outcome then, 
says Mr Wise QC, it was unlawful for Ms Woolliscroft-Faulkner to reach a 
concluded care needs assessment for E, without awaiting the results of the 
further assessment that she herself initially considered to be necessary. For 
these reasons, the approach taken by Ms Woolliscroft-Faulkner amounted 
to a failure to take reasonable steps to equate herself with the information 
she needed to answer the statutory question, and was therefore irrational 
in the sense identified by Lord Diplock in Secretary of State for Education v 
Tameside MBC [1977] AC 104.

(c) Thirdly, Mr Wise QC draws my attention to paragraphs 22 and 35 of the 
guidance set out in Working Together to Safeguard Children. Taken together, 
these two paragraphs emphasise the need for an integrated approach and 
for the effective sharing of information between professionals and local 
authorities when conducting a care needs assessment for a child. Once Ms 
Woolliscroft-Faulkner had provisionally concluded that it was necessary for 
E to be further assessed by a specialist family support unit, she ought to have 
recognised that E’s case cried out for a collaborative approach between the 
local authority and the professionals, before the statutory questions could 
be answered.

(d) Finally, Mr Wise submits that for the same reason, the young carers 
assessment (which formed part of the care needs assessment for E) failed 
to comply with the detailed requirements of the Young Carers (Needs 
Assessment) Regulations 2015, particularly those set out in regulation 4(2). 
This provides, amongst other things, that the local authority must determine 
‘whether the care which the young carer provides (or intends to provide) 
impacts on the young carer’s well-being, education or development’ (reg 4(2)
(c)); and ‘whether any of the tasks which the young carer is performing (or 
intends to perform) when providing care are excessive or inappropriate for 
the young carer to perform having regard to all the circumstances’ (reg 4(2)
(d)). Mr Wise QC argues that, having concluded that one of the central tasks 
E was performing was ‘highly inappropriate’ and arguably ‘beyond what is 
appropriate for her age’, Ms Woolliscroft-Faulkner was bound properly to 
inform herself about the impact this situation was having on E’s well-being 
and development. This she could not do without awaiting the outcome of 
the assessment.

233. These are, in my view, powerful arguments that demand a correspondingly 
compelling response. Islington has served a witness statement from Ms 
Woolliscroft-Faulkner to elaborate on her reasoning, again without objection. 
As with Mr Williams’ statement, I propose to approach the statement of Ms 
Woolliscroft-Faulkner with caution, particularly since it purports to answer what I 
regard as a substantial complaint about the central thrust of her reasoning.

234. As regards the young carers’ assessment, Ms Woolliscroft-Faulkner says this:

The definition of a ‘young carer’ in subsection 3 of the Act is potentially very broad 
but I have interpreted it as requiring that the child provides a degree of care arising 
from the mother’s care needs. The conclusion I reached in my assessment was that 
[E] helps her mother in a way that goes ‘beyond what is appropriate for her age’ 
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but I did not consider this to be care, within the Act because firstly, neither mother 
nor child considers it to be care and secondly, its need arises not primarily from 
her mother’s deafness, but from her parenting style. In other words the additional 
responsibilities that [E] adopts are not caring responsibilities but responsibilities 
that arise in a parent-child context, shaped by [C]’s parenting style.

235. This is, to my mind, an unsatisfactory explanation for a number of reasons. 
First, Ms Woolliscroft-Faulkner has put her own gloss on the statutory test for a 
young carer. Then, in applying her own understanding of the statutory test, she 
has adopted an illogical distinction between ‘inappropriate’ responsibilities 
that arise from C’s deafness, and those that arise from her ‘parenting style’. I can 
find nothing in the Act or the Regulations which supports this approach. In any 
event, it is clear that E is catering for needs arising out of C’s deafness, whether or 
not C’s approach to parenting may have been a contributory factor. Thirdly, Ms 
Woolliscroft-Faulkner has given (as her primary reason for concluding that E is not 
a young carer) an entirely irrelevant consideration, namely the fact that neither 
mother nor child consider her to be C’s carer. Such subjective assessments, made 
by the two people whose relationship was under scrutiny, and who could hardly be 
expected to understand the subtleties of the statutory definitions, play no part in 
the process of reasoning laid down by the Act and the statutory and non-statutory 
guidance. For Ms Woolliscroft-Faulkner to advance this in a witness statement as 
the first reason for her overall conclusion that E was not a ‘young carer’ seems to 
me to be seriously misguided.

236. Turning to the other criticisms set out in paragraph 233 above, Ms 
Woolliscroft-Faulkner says that having initially concluded that an assessment by a 
specialist family support unit was called for, she then retreated from this position 
when she learned that C’s parenting deficits were to be (temporarily) addressed by 
a family support worker from Deafhope called Moona Mohammed:

[S]ocial workers should always keep an open mind about changed circumstances. 
Hence, when I assessed that [C] and her children would benefit from family 
support work, I discussed this with [C] only to find out that a specialist family 
support worker (Moona Mohammed, a family support worker with Deafhope) 
was already due to be allocated to the family. [C] has indicated that she is very 
happy with the service provided by Deafhope and prefers working with deaf 
workers to hearing workers, therefore an additional referral service was not 
necessary. I cannot agree that this means that my assessment was unlawful, it 
means merely that I identified a need that could be fulfilled without the provision 
of local authority services, which was discussed with [C] and which is significantly 
less stigmatising for parents and families, who are often very aware of the 
assumptions and implications made when children’s social workers are involved.

237. On a first reading, this explanation appears coherent. It is true that Islington 
was (or ought to have been) aware that the services provided by Deafhope were 
shortly due to be withdrawn. However, as I have already found, when considering 
Mr Williams’s assessment, it is, in principle, open to a social worker to assess 
the situation on the basis of the current level of support available, subject to 
an obligation to review the assessment in the light of a significant change of 
circumstances. 

238. A closer examination of this passage, however, discloses two significant 
reasoning flaws. The limited support that was to be provided by Moona Mohammed 
was clearly no substitute for the professional assessment by a specialist family unit 
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that Ms Woolliscroft-Faulkner initially deemed necessary, particularly since, as I 
accept, such an assessment could impact on the statutory tests applicable to both 
the young carers’ assessment and the care needs assessment. Moona Mohammed, 
a charity worker, was not in a position to conduct the kind of assessment that Ms 
Woolliscroft-Faulkner had envisaged as being necessary in E’s case.

239. The obvious course was for her to arrange for such an assessment to take 
place, and to liaise with the unit concerned, in order to determine whether its 
assessment had a bearing on her application of the relevant statutory tests. 
Instead, Ms Woolliscroft-Faulkner decided, having spoken with C, to abandon 
her recommendation and treat the family’s needs as having been sufficiently 
addressed (before, apparently, Moona Mohammed had even begun to work with 
the family). 

240. Moreover, she appears to have treated C’s opinions as determinative of an 
assessment of E’s needs. That is not, to my mind, consistent with either of the 
statutory frameworks in play, which both require an objective and informed 
assessment of the child’s needs (not just the opinions of the parent) by an 
independent social worker. Ms Woolliscroft-Faulkner was of course entitled to 
take C’s opinions and wishes into account. What she was not, in my view, entitled 
to do was to treat them as decisive in her assessment of E’s needs. Yet it appears 
that this was exactly what she did, since she reversed her own initial assessment 
of the situation, solely because C had expressed satisfaction with the services that 
had, up until then, been provided by Deafhope. These services did not include 
those that were scheduled to be provided by Moona Mohammed in the near 
future, so that Ms Woolliscroft-Faulkner was not even in a position to assess the 
adequacy of Deafhope’s family support package. As with the earlier passage I have 
considered (see paragraphs 235 and 236 above) Ms Woolliscroft-Faulkner seems to 
have lost sight of the fact that it was her responsibility to conduct an independent 
and objective assessment of the issues. Having concluded that C’s relationship 
with E involved the imposition of ‘highly inappropriate’ responsibilities on E, and 
that this was in part due to C’s ‘parenting style’, she ought to have been particularly 
on her guard to ensure that she approached the statutory tests with rigorous 
objectivity (and, in particular, without undue deference to C’s views).

241. It is unnecessary for me to repeat the approach dictated by the authorities 
(see paragraphs 213 to 218 above). I am not persuaded that the explanations given 
by Ms Woolliscroft-Faulkner provide a satisfactory answer to the criticisms of 
her decision-making made by Mr Wise QC. I consider her reasoning in these two 
passages of her witness statement, taken together, to be misguided in the sense 
identified by Lord Neuberger in Moorhouse. I accept Mr Wise QC’s submission 
that the flaws in her reasoning are sufficient to render her assessment of E’s needs 
legally invalid.

The assessment of F and J’s needs
242. Ms Woolliscroft-Faulkner reached a similar conclusion in relation to F (then 
aged 3 years and 7 months) and her younger brother J (aged 1 year and 4 months). 
The children are now four and two respectively. Neither were assessed as being ‘in 
need’ within the meaning of section 17(10) of the 1989 Act. Mr Wise QC attacks 
this conclusion on the basis of what, in my view, amounts to one central criticism. 
It is similar in nature to the criticism made in relation to the assessment of E’s 
needs. He points to the fact that Ms Woolliscroft-Faulkner assessed both of the 
younger children to exhibit ‘speech delay’ which she assessed to be due to the fact 
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that neither child (being beneath school-age) had adequate opportunities to learn 
to speak at school. She recognised that ‘the absence of hearing spoken language 
from their mother will have contributed to the delay’. In F’s case, she noted that 
although she was over three and a half years old, and had ‘some words’, she was 
unable to form a sentence. J was making some sounds but was not yet able to form 
words, a deficit that was out of line with his developmental age. Ms Woolliscroft-
Faulkner also recorded the views of a health visitor, Mary Nye, that speech and 
language referrals were necessary for both children. On this basis, Mr Wise QC 
argues that Ms Woolliscroft-Faulkner could not reach a lawful, fully informed and 
rational assessment of either child’s needs until the speech and language referrals 
had been made, and their outcome considered against the statutory criteria in CA 
1989 s17(10). He relies on the same legal principles as those he invoked in relation 
to the assessment of E’s needs.

243. Ms Woolliscroft-Faulkner’s response depends heavily on developments that 
have occurred since the assessment took place. As a matter of general principle, 
evidence of subsequent developments will not, in the ordinary course of events, 
provide retrospective justification for an administrative decision. At permission 
stage, they can have a bearing on the court’s approach to the application of 
section 41 of the Senior Courts Act 1981. They can also often bear on the exercise 
of the court’s remedial discretion. However, the substantive legal validity of an 
administrative decision is usually to be judged by reference to the information 
that was available to the decision-maker at the time the decision was made. 

244. However, in this case, Ms Woolliscroft-Faulkner’s conclusions in relation 
F and J were essentially prognostic assessments of their future needs. In these 
circumstances, the subsequent developments outlined in her witness statement 
do seem to me to have a bearing on the question whether her initial assumptions 
about children’s future needs were reasonable at the time they were made. Her 
explanation is put in these terms:

The broad response to this criticism is that (a) because their mother cannot speak 
to them they are likely to have an element of delayed speech, but (b) once they 
start at nursery school this problem is likely to be overcome. Indeed, this already 
appears to be the case for [F], who I and other professionals have observed to have 
made huge developments in this area over the last few months. Furthermore, the 
provision of speech and language therapy is a medical service provided by the 
NHS, and although Islington can have a role in signposting, referrals need to 
be made by health professionals. A referral has been made for [F] by the health 
visiting team, and it is expected that the same will take place for [J] once he is 
older and his speech delay more discernible.

245. In the original assessment, Ms Woolliscroft-Faulkner noted that at the time 
of her assessment F had already been referred to the speech and language service 
by Mary Nye. She also noted that F had recently been allocated a nursery place for 
30 hours each week, that she was progressing well, and that she was ‘more than 
ready to begin this stage’. 

246. Ms Woolliscroft-Faulkner updated this information in her witness statement. 
She says that, according to multiple sources, F’s speech had noticeably improved 
by October 2016. In particular, the health visitor, Mary Nye, had reported that F’s 
speech and social development had come on ‘in leaps and bounds’.

247. Turning to J, the original assessment recorded that he was not yet at the ‘one-
word stage’ which would be in line with his developmental age. Ms Woolliscroft-
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Faulkner noted that this was in all likelihood attributable to his mother’s deafness. 
She went on to record that E’s spoken English was very good. She took this as a 
positive sign that with support, F and J would be able to ‘meet their milestones 
and develop their language skills’. In reaching her assessment as to their likely 
future development, she took into account the fact that an application had been 
made for a nursery place for J in the same nursery that F was already attending. 
She therefore predicted that their speech deficit would naturally improve with the 
support that was already being put in place.

248. Here again, Ms Woolliscroft-Faulkner describes subsequent developments 
in her witness statement. She says that J has now settled well at nursery and was 
to be given a full-time place in April 2017. She records the fact that she had been 
advised by the health visiting team that he was too young to be referred for a full 
speech and language assessment, but that his annual review had revealed ‘no 
concerns’. Based on the progress made by F since starting nursery, she remains of 
the view that J is likely to make similar progress in speech and language now that 
he is at nursery, and as he gets older. 

249. In my view, in this respect, Ms Woolliscroft-Faulkner has provided a reasonable 
explanation for the prognosis on which she based her original assessment, and 
for the conclusion that she reached. The short answer to the central argument 
put forward by Mr Wise QC is that when the original assessment took place, F 
had already been referred to the relevant services by the health visitor, who bore 
primary responsibility for ensuring that her speech deficit would be appropriately 
addressed; and J was too young for a full speech and language assessment, but 
was being regularly monitored by the relevant health professionals. Moreover, 
F had entered (and J was due to enter) nursery school, where their speech and 
language skills were likely to improve. 

250. The question to be decided is whether it was open to Ms Woolliscroft-
Faulkner, on the basis of the facts as she assessed them to be, to conclude her 
assessment without awaiting the results of the referral that she initially thought 
necessary. In my view, for the reasons she gives, it was. She predictively assessed 
that the children’s communication difficulties were likely to resolve without the 
need for further support from the local authority. Subsequent developments have 
confirmed that her assessment on this issue was entirely reasonable. Indeed, as it 
happens, it has been borne out by events. 

251. In contrast to Ms Woolliscroft-Faulkner’s assessment of E’s needs, which. in 
my view, is flawed for the reasons I have given, an application of the same principles 
leads to the opposite conclusion in relation to the assessment of the needs of F 
and J. It certainly cannot, in my view, be said that no reasonable decision-maker 
could have adopted the approach that she adopted in the circumstances. Her 
decision to proceed with the child and family assessment in relation to F and J 
(without awaiting the results of a speech and language assessment) lies, in my 
view, comfortably within the sphere of lawful decisions that were open to her on 
the facts as she found them to be.

Relief
252. The claimant has succeeded in relation to Ground 1. She is entitled to 
a declaration that Islington acted unlawfully, in breach of HRA 1998 s6, and in 
violation of her right to education under Article 2 of the First Protocol to the 
European Court of Human Rights, by denying her the right to education for the 
cumulative periods set out in this judgment. She is also entitled to a remedy in 
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damages. Damages are to be assessed in accordance with the procedure set out in 
paragraph 154 above.

253. The claimant has also partially succeeded in relation to Ground 2. The care 
needs assessment and the young carers assessment in relation to E will be quashed 
for the reasons I have given. Ordinarily, it would inevitably follow from a quashing 
order that a fresh care needs assessment would need to be conducted in respect 
of E. However, since this judgment was circulated in draft, I have been informed 
that Islington has conducted a further assessment of the needs of E, J and F on 
12 June 2017 (after the hearing but before the circulation of the draft judgment). 
I have been provided with a copy of that assessment form which it is apparent 
that Islington now accepts that each of three children does indeed qualify as a 
‘child in need’ within the meaning of CA 1989 s17(10). There is accordingly neither 
need nor scope for a mandatory order requiring Islington to re-assess whether E 
qualifies as a child in need.

254. Nonetheless, the fresh assessment leaves untouched Islington’s conclusion, 
in the assessment under challenge, that E is not a ‘young carer’, within the meaning 
of CA 1989 s17ZA(c). The record of the assessment of 12 June 2017 contains a 
section headed ‘Young Carer’s Assessment’ but this reaches no fresh finding. 
It merely re-iterates the findings in Ms Woolliscroft-Faulkner’s assessment, 
which has now been quashed. In these circumstances, it is appropriate to grant 
a mandatory order requiring Islington, as soon as reasonably practicable, to 
conduct a fresh assessment of E’s circumstances under section 17ZA(c), in order 
to determine (a) whether she qualifies as a young carer within the meaning of the 
1989 Act, (b) whether she has any qualifying needs arising from this role, and (c) 
how those needs should be addressed by Islington. That assessment should be 
conducted with due regard to the flaws in Ms Woolliscroft-Faulkner’s approach 
that are identified in this judgment.

255. The challenges to the care needs assessments in relation to C, F and J fail.

Costs
256. Having had an opportunity to consider this judgment in draft, Mr Rutledge 
QC and Mr Wise QC have each filed written submissions on costs. The differences 
between them are stark. Mr Rutledge QC submits that there should be no order 
for costs in favour of E at all; Mr Wise QC submits that she should be awarded her 
costs in full.

257. Mr Rutledge QC’s primary submission is that the claimant should be refused 
any order for costs in her favour because the costs so far incurred on her behalf 
in establishing Islington’s liability (which are said to be approximately £90,000), 
together with the costs that are likely be incurred in the assessment of her damages 
claim (so far unquantified), will dwarf any figure she can expect to receive as just 
satisfaction under HRA 1998 s8(1). Relying on the decision of the Court of Appeal 
in Anufrijeva v Southwark LBC [2004] QB 1124, he submits that the combined 
current and future costs of both sides will yield a figure so disproportionate to 
the value of the compensation she is likely to receive, that she ought not to have 
brought the Human Rights Act claim in the first place. Accordingly, she should be 
disallowed her costs entirely. He further submits (and, on this point, I agree with 
him) that the first ground of challenge occupied by far the majority of the parties’ 
and the court’s time and effort.
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258. Anufrijeva was a judgment of the Court of Appeal sitting en banc. The Court 
included the Lord Chief Justice and the Master of the Rolls. It considered the correct 
approach to the assessment of damages under HRA 1998, and gave procedural 
guidance to the courts aimed at mitigating the potentially disproportionate 
relationship between the level of recoverable damages under the Act, and the legal 
costs attributable to the pursuit of such a claim through the courts. At paragraph 
81 of its judgment, the Court issued guidelines to judges for the active case 
management of such claims. It identified a number of procedural means by which 
the court could mitigate and manage the risk of costs disproportionality. 

259. In a judgment delivered by the Lord Chief Justice, the Court expressed 
its concern that, even if claims for damages were conducted as economically 
as possible, the costs incurred are likely be out of proportion to the relatively 
modest levels of damages awarded under HRA 1998. It nonetheless recognised 
that claimants must have access to the courts to pursue claims under the Act; 
and that they are entitled, in the last resort, to a judicial determination of the just 
and appropriate remedy required under section 8. The Court of Appeal did not 
suggest that meritorious Human Rights Act claims ought not to be pursued if the 
costs are likely to exceed the damages. Nor did it suggest that successful damages 
claims should be rendered pyrrhic by a regime of penal costs orders. If the Court 
of Appeal had intended to lay down a costs regime of this nature, then it would 
plainly have said so in terms. 

260. There is thus nothing in the judgment even faintly supporting Mr Rutledge 
QC’s submission that a person whose Convention rights have been violated, 
should be precluded from having effective access to court, for the purpose of 
seeking a determination of the lawfulness of the conduct of a public authority, 
under section 6 of the Act, or that a successful claimant should be deprived of 
any award of costs, merely because the costs of the litigation are likely to exceed 
any damages that might be awarded. This is quasi-constitutional legislation and 
its primary object is to enable rulings and remedies to be granted in the national 
courts for violations of Convention rights. 

261. That is the first answer to Mr Rutledge QC’s submission. The second is that 
Anufrijeva is not concerned with the costs of establishing liability under HRA 1998 
s6. It is concerned solely with the costs involved in the quite separate inquiry, under 
section 8 of the Act, into the necessity of awarding damages as just satisfaction, 
and the level of damages to be awarded. Applying the analysis in Anufrijeva to the 
present case, the guidelines apply to:

i) The costs incurred in relation to the issues I have already decided in 
paragraphs 146 to 154 above (concerning the necessity for an award of 
damages, and fixing the procedure for determining quantum). These costs 
must represent a very small fraction of the overall costs of this litigation and 
were, in any event, necessarily and properly incurred. The issues had to be 
decided at some point and it was both economical and convenient for them 
to be decided at the same time as the substantive issue arising under section 
6 of the Human Rights Act. More importantly, Mr Rutledge QC voiced no 
objection to this approach until now. Indeed, he actively engaged with this 
issue, seeking to persuade me that a declaration of breach was sufficient just 
satisfaction on the facts.

ii) The prospective costs of preparing for, and attending, a one-hour hearing, 
before me, for the final assessment of damages. The procedure I have set out 
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in paragraph 154 is designed to keep the costs of assessing quantum to an 
absolute minimum.

262. That this is the correct approach is apparent from paragraph 81 of Anufrijeva. 
There are 6 points of guidance, each of them directed at judicial case management:

i) ‘The courts should look critically at any attempt to recover damages under 
the Human Rights Act for maladministration by any procedure other than 
judicial review in the Administrative Court.’ 

 In the present case, E has clearly complied with this requirement.

ii) ‘A claim for damages alone cannot be brought by judicial review (Part 54.3(2)) 
but in this case the proceedings should still be brought in the Administrative 
Court.’ 

 This principle is irrelevant to the present case because E claimed declaratory 
relief as well as damages. She made these claims in judicial review proceedings 
in the Administrative Court, which was undoubtedly the appropriate forum 
for the determination of her claim.

iii) ‘Before giving permission to apply for judicial review, the Administrative 
Court judge should require the claimant to explain why it would not be more 
appropriate to use any available internal complaint procedure or proceed by 
making a claim to the PCA or LGO.’ 

 This is an instruction to the permission judge. In the present case, there 
is nothing to indicate that Jefford J made this inquiry. However, this is not 
an omission that can be laid at the door of the claimant. Moreover, when 
the pre-action protocol letter was sent, E was still out of school, and her 
education claim was rolled up in one judicial review application with the 
second ground of challenge (which related to an ongoing detriment to the 
family that could not be resolved other than by judicial review proceedings).

iv) ‘If there is a legitimate claim for other relief, permission should, if appropriate 
be limited to that relief and consideration given to deferring permission for 
the damages claim, adjourning or staying that claim until use had been 
made of ADR, whether by reference to a mediator or an ombudsman or 
otherwise, or by remitting that claim to a district judge or master.’ 

 This too is an instruction to the permission judge. Significantly, the Court does 
not suggest that the substantive human rights claim should be adjourned 
to another forum. On the contrary, it suggests that the permission judge 
should allow any arguable substantive claim to proceed to a determination 
of liability on judicial review (and, if appropriate, declaratory or other relief). 
However, the Court recommends that the permission judge should consider 
severing the damages claim at permission stage, and adjourning it to be 
dealt with (after possible mediation) in a judicial forum where costs can 
be controlled. This can of course only occur after issues of liability under 
section 6 of the Act have been judicially determined. 

 In the present case, there was (to use the language of the Court in Anufrijeva) 
‘a legitimate claim for other relief’, namely a declaration that E’s Convention 
right had been violated by Islington. That substantive issue had to be 
decided before any question of remedy could arise. It was this question that 
occupied the overwhelming majority of the parties’ and the court’s time. 
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 Thus, on an entirely faithful application of this guideline, the right course for 
the permission judge to take would have been to grant permission for the 
substantive challenge under the Human Rights Act 1998 to proceed (as she 
did), and then to consider at the same time whether to adjourn the question 
of damages (a) to enable the parties to seek a mediated settlement and (b) 
to ensure that it could be resolved by the least costly procedure. That is, in 
substance, if not in form, the outcome that has been arrived at here (see 
paragraph 154 above). 

 In this case I was invited by both parties to determine the question of 
whether damages were necessary to achieve just satisfaction (as required 
by section 8(3)), Mr Rutledge QC enthusiastically engaged in the argument. 
In light of my conclusion that damages are indeed necessary to afford 
just satisfaction to E, I have decided to stay the proceedings to enable 
settlement negotiations to take place. If these negotiations fail to produce a 
compromise, there will then be a short hearing that will be confined to the 
consideration of any new evidence and short written and oral submissions. 
I have reserved the final determination of quantum to myself in order to 
minimise the additional costs that are likely to be incurred. I consider that 
this substantially achieves the procedural objectives identified by the Court 
of Appeal in its fourth guideline in Anufrijeva.

v) ‘It is hoped that with the assistance of this judgment, in future claims that have 
to be determined by the courts can be determined by the appropriate level 
of judge in a summary manner by the judge reading the relevant evidence. 
The citing of more than three authorities should be justified and the hearing 
should be limited to half a day except in exceptional circumstances.’ 

 This guideline will be followed to the letter in the procedure I have outlined 
for the assessment of damages (at paragraph 154 above). The matter will 
be dealt with by the appropriate level of judge (in this particular case, a 
Deputy High Court Judge). Given that I am already familiar with the facts, 
I will be in a position to deal with the assessment of quantum summarily, 
as recommended in Anufrijeva, and to confine my pre-reading to any new 
evidence filed by the parties and their written submissions on damages 
(which I shall limit to ten pages). The parties will be expected to comply 
with my order to justify reliance on more than three quantum authorities, 
and the hearing will last considerably less than the half day limit laid down 
in Anufrijeva. Indeed, I have given it a marking of one hour. I have made 
every effort to achieve the objective of costs proportionality identified in this 
guidance through the adoption of the procedure set out at paragraph 154 
above.

vi) ‘There are no doubt other ways in which the proportionate resolution of 
this type of claim for damages can be achieved. We encourage their use and 
do not intend to be prescriptive. What we want to avoid is any repetition of 
what has happened in the court below in relation to each of these appeals 
and before us, when we have been deluged with extensive written and 
oral arguments and citation from numerous lever arch files crammed to 
overflowing with authorities.’ 

 The procedure I have outlined in paragraph 154 is the leanest process I can 
devise for assessing damages in this case, and will bear no resemblance 
whatever to the manner in which the litigation was conducted in Anufrijeva. 
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263. Returning now to the approach advocated Mr Rutledge QC, I am bound to 
say that his submission is, in my view, utterly irreconcilable with the expressed 
intention of Parliament in enacting the 1998 Act. Parliament has provided a 
statutory mechanism by which individuals are entitled to seek judicial rulings 
and remedies in the domestic courts for any violation of their Convention rights 
by a public authority. Thus, any person who alleges that a public authority has 
acted unlawfully under section 6 of the Act may bring a claim in the appropriate 
court or tribunal as a matter of statutory entitlement. This is so, whether or not 
the application includes a claim for damages, or is likely to result in an award 
of damages. In all cases, the Act requires a judicial determination of an alleged 
violation and a just remedy (which may be no more than a declaration of breach). 
This reflects the fact that the statute is intended to serve the general public interest 
by establishing a protective regime for the judicial enforcement of fundamental 
human rights. The recovery of monetary compensation is not its primary objective.

264. Since an aggrieved claimant has a statutory right to pursue a claim under 
the Act for a judicial ruling that her or his Convention rights have been violated 
by a public authority (with or without an accompanying claim for damages) 
the approach advocated by Mr Rutledge QC cannot be right. In a case where 
damages are not claimed (or likely to be awarded) there will inevitably be costs 
disproportionality because there are no damages to weigh in the other side of the 
balance. Yet Parliament nonetheless provided that such claims should be judicially 
determined as of right. The fact that such litigation is not, in essence, about money, 
is reflected in Parliament’s decision to establish a presumption against an award 
of damages in section 8(3), and its implicit recognition that a declaration of breach 
may, in itself, be sufficient to afford just satisfaction in some cases. 

265. Self-evidently, there can be no question, in such cases, of excluding access to 
the court, or of penalising a successful claimant in costs, on the ground that s/he 
has not recovered sufficient damages to justify the costs incurred. In such cases, 
where damages are not claimed or awarded, the principle of costs proportionality 
has no meaning. The vindication of the claimant’s Convention right is sufficient 
justification in itself for incurring the costs of litigation. Mr Rutledge QC’ 
extravagant interpretation of Anufrijeva also quietly overlooks the common law 
right of access to court for the purpose of vindicating fundamental common law 
(or constitutional) rights.

266. In his reply to Mr Rutledge’s primary costs argument, Mr Wise QC made the 
following submission:

[I]t is important to consider the approach actually advocated by the Court of 
Appeal in [Anufrijeva]. At no stage did the Court of Appeal suggest that the courts 
should exercise their costs discretion in order to deprive successful parties of 
their entitlement (in principle) to all or part of their legal costs on the grounds 
of disproportionality to any damages award. Rather, what the Court of Appeal 
recommended was a form of active case management to ensure that costs are 
kept proportionate … That is precisely the approach that E has put forward in 
her written submissions of 27 June, proactively suggesting alternative dispute 
resolution to avoid the generation of unnecessary further costs in connection 
with the damages aspect of the claim. Anufrijeva therefore provides no support 
whatsoever for the approach to costs that [Islington] now advocates.

I agree with this analysis, and reject Mr Rutledge QC’s central submission that the 
claimant should be denied her costs altogether, or that they should be partially 
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disallowed, by reference to a comparison between the quantum of any likely 
damages award, on the one hand, and the costs reasonably and necessarily 
incurred in pursuing an entirely legitimate claim for damages, on the other. 

267. Mr Rutledge QC’s fall-back position was that I should make an issue-based 
costs order under CPR r44.2(6)(a). He argues that the claimant should not receive 
her full costs on Ground 1 because I found it unnecessary to decide the Article 
14 argument. As regards Ground 2, he argues that Islington won on two of the 
issues before the court (the care needs assessments of C and E’s two younger 
siblings, F and J). Accordingly, he submits that there should be no order for costs 
in the claimant’s favour on the second ground. Overall, he suggests that the right 
approach is for me to make a percentage-based order and submits that any order 
for costs in favour of the claimant should be discounted by 50 per cent.

268. I have carefully considered whether it is appropriate to make an issue-based 
order in this case. If I were to do so, my starting point would be that Ground 1 
occupied approximately 70 per cent of the Court’s time. I would not consider it 
appropriate to make any reduction for the fact that the discrimination claim did 
not succeed, for the reasons that I gave in concluding that it was unnecessary for 
me to decide the point (see paragraphs 144 and 145 above). 

269. Turning to Ground 2, there were two decisions in issue. The first concerned 
the care needs assessment for C. Although I did not find for the claimant, I think 
the challenge was properly made for two reasons. At the time the litigation 
began, the decision was eminently vulnerable to challenge on the ground 
that Mr Williams had decisively relied on the services provided by Deafhope, 
notwithstanding that this service was due to be withdrawn in the near future. The 
critical concession, that Islington would re-assess C’s care needs if the service 
were to be withdrawn, first came in Mr Williams’ witness statement, served in the 
course of these proceedings. It was this concession that saved the assessment from 
being quashed for flawed reasoning. The claimant was, in my view, fully justified 
in initiating the claim on this basis in the first place. As regards the continuation 
of the claim thereafter, I cannot overlook the fact that the assessment under 
challenge was found to be defective in its reasoning in three important respects. In 
the end. these were not sufficient to persuade me that the conclusion itself must 
be stigmatised as irrational. However, it was not, in my view, unreasonable for the 
claimant to pursue the challenge. The assessment was, as I have said, seriously 
short on reasoning and left Mr Williams and his employers open to the criticism 
that confronted them in these proceedings.

270. Ground 2 related to the joint care needs assessment of the three children. The 
claimant has succeeded on this ground, and the assessment has been quashed 
(albeit that the reasons for quashing it relate only to flaws in the assessment 
relating to E). The unsuccessful argument concerning F and J occupied very little 
of the court’s time. Although the argument, as it was framed by Mr Wise QC, failed, 
it is perhaps of some relevance to note that on a recent re-consideration, all three 
children have been found to be ‘children in need’ within the meaning of CA 1989 
s17(10) (albeit of course that this latest assessment was made on the basis of their 
current circumstances, and not those pertaining in the Summer of 2016). 

271. Mr Wise QC submits that the claimant should be regarded as the successful 
party in the litigation, that she has technically succeeded on both grounds, and 
that she should be awarded her costs in full, on a straightforward application 
of the general rule that costs follow the event: CPR r44.2(2)(a). In determining 
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whether to depart from the general rule, the court should have regard to the (a) 
the conduct of the parties, (b) the extent to which a party has succeeded on part 
of his case even if he had not been wholly successful, and (c) any admissible offer 
to settle: CPR r44(2)(4). For the purposes of r44.2(4)(a) the conduct of the parties 
includes the question whether it was ‘reasonable for a party to raise, pursue or 
contest a particular allegation of issue’: CPR r44.2(5).

272. Mr Wise QC drew my attention to the helpful summary of the relevant 
principles provided by Gloster J (as she then was) in HLB Kidsons (A Firm) v Lloyd’s 
Underwriters (Costs) [2007] EWHC 2699 at paras 10 and 11. It is unnecessary for 
me to set the passage out in full. The relevant principles can be shortly stated. 
The court’s discretion as to costs is a wide one. The aim is to make an order that 
reflects the overall justice of the case. The general rule is that the unsuccessful 
party will be ordered to pay the costs of the successful party, judged by reference 
to the litigation as a whole. The question of who is the successful party is a matter 
of common sense. The court may depart from the general rule, but should always 
give real weight to the overall success of the winning party. There is no automatic 
rule requiring the reduction of a successful party’s costs if s/he loses on one or 
more issues. In any litigation, any winning party is likely to fail on one or more 
issues in the case. As Clarke J. (as he then was) put it in Travellers’s Casualty v Sun 
Life [2006] EWHC 2885 (Comm) at paragraph 12:

If the successful claimant has lost out on a number of issues it may be inappropriate 
to make separate orders for costs in respect of issues upon which he has failed, 
unless the points were unreasonably taken. It is a fortunate litigant who wins on 
every point.

273. I recognise that it is open to me on the facts of this case to make an issues-
based costs order involving some small percentage reduction in the costs to be 
awarded to the claimant. In order to reflect the overall justice of the case, and the 
relative time and effort spent on the different grounds, any such reduction would, 
in my view, have to be very small indeed in percentage terms. However, I have 
decided, in the exercise of my overall discretion, not to adopt this course. The 
claimant has won in full on Ground 1, which occupied approximately 70 per cent 
of the parties’ and the court’s time and effort. She has also succeeded on Ground 2. 
Although she did not succeed on all her arguments, it was, in my view, reasonable 
for her to take the challenge to C’s care needs assessment for the reasons I have 
given. The same is true in relation to the care needs assessment of F and J. 

274. I do not consider that this is an appropriate case to depart from the general 
rule that the unsuccessful party should pay the costs of the successful party. 
Looking at the matter in the round, the claimant is, in my view, the successful 
party. Islington must pay her costs in full.
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A Local Authority v D and Others
[2016] EWHC 3473 (Fam)
Family Division
Keehan J
8 March 2017

A local authority was permitted to apply for an order authorising a teenager’s 
deprivation of liberty at a residential unit, however it concluded the teenager was 
‘Gillick’ competent and able to consent to his placement in the unit making a 
court order unnecessary

Facts
A local authority applied for permission to seek an order authorising a 15-year-old 
child’s deprivation of liberty in a residential unit.

The child had been removed from his mother’s care aged six and had exhibited 
overly sexualised behaviour towards other children. Following on from two long-
term foster placements which broke down because of his behaviour, he was 
placed in a residential unit when aged 14. He was supervised at all times at the 
unit and was not allowed to interact with other residents on his own. He was not 
allowed to leave the unit unaccompanied without permission. The residential 
unit was locked at night, and bedroom doors were alarmed. He was restricted 
at social events and on used of the internet and mobile phones. He occasionally 
refused to comply with restrictions and had left the unit without permission for 
short periods. He never absconded.

The court had to determine whether (1) permission should be granted to the local 
authority to seek an order under section 100 of the Children Act (CA) 1989; (2) he 
had been deprived of his liberty; (3) he was Gillick competent to consent to his 
confinement, and if so, whether he had in fact consented; and (4) the use of the 
inherent jurisdiction to make an order under CA 1989 s100 was compliant with 
the procedural requirements of Article 5 of the European Convention on Human 
Rights (ECHR).

Held (granting permission under CA 1989 s100 but dismissing the local 
authority’s application):

i) That there was a distinction between an applicant satisfying the jurisdictional 
gateway of CA 1989 s100 and the court’s ultimate conclusion on whether 
it was in the best interests of the young person for the court to exercise its 
inherent jurisdiction to authorise what it had found to be a deprivation of that 
young person’s liberty. In this instant case the local authority was granted 
permission to bring the application, but that did not mean that the court would 
necessarily exercise its inherent jurisdiction. 

ii) Before finding that the child was deprived of his liberty, the court had to be 
satisfied (see Storck v Germany (2006) 43 EHRR 6) that (a) the child was 
confined to a certain limited place for a not negligible length of time; (b) he 
could not consent to his confinement or did not in fact consent; (c) the fact of 
his confinement was imputable to the actions of the state. 

iii) There was no dispute that (c) was satisfied on the facts of the instant case. 
The nature of the placement and constant supervision of the child when in 
the unit and when at school, and the requirement that he could only leave the 
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unit with permission and under supervision, satisfied the court that limb (a) 
was also established. The child was confined to a restricted place for a not 
negligible length of time and, absent consent, was deprived of his liberty.

iv) However, the court found the child was of sufficient intelligence to fully 
understand what was involved in him living at the unit and the restrictions 
which were imposed on him. Also that he understood why those restrictions 
were necessary and how they benefitted him. The court determined that 
he was Gillick competent and capable of consenting to his confinement 
at the unit (see Gillick v West Norfolk and Wisbech Area Health Authority 
[1986] AC 112). He had consented to the restrictions and his confinement 
at the unit satisfying the test in Storck. There was no evidence that he had 
regularly changed his mind about living at the unit or being the subject of the 
restrictions. The fact that he might withdraw consent at some point in the 
future did not negate the valid consent he had given. 

v) It was not necessary to exercise the court’s powers under the inherent 
jurisdiction because the child had consented to his placement. Nevertheless, 
if the court had to determine the issue the court would have concluded that 
the use of the inherent jurisdiction to authorise the deprivation of liberty of 
a child or young person was compliant with the procedural requirements of 
Article 5 ECHR.
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Judgment

MR JUSTICE KEEHAN:

Introduction
1. I am concerned with one young man, ‘C’ who was born in May 2001 and is 
therefore 15 years of age. C’s mother is the first respondent, D. She has been 
assessed to lack capacity to litigate and was represented by the Official Solicitor as 
her litigation friend in these proceedings. C’s father is the second respondent, E. 
He was not represented in this hearing and has played no part in same. 

2. The applicant local authority brought this application under the inherent 
jurisdiction, to seek permission pursuant to section 100 of the Children Act (CA) 
1989 to obtain the court’s authorisation of what the local authority contended is 
C’s deprivation of liberty in his current residential unit. C is represented by his 
Children’s Guardian. 

Background
3. C was made the subject of a care order on 7 February 2002. He is the youngest 
of five children. His siblings were all subsequently adopted. C has two adult 
half-siblings who are the children of his mother. He was placed in the care of his 
mother under the auspices of the care order. He was removed from his mother’s 
care and placed in foster care in August 2007. C was noted to exhibit overly 
sexualised behaviour towards other children and engaged in behaviours which 
placed himself and others at risk of harm. Suffice it to say for the purposes of this 
judgment that it is agreed he has had a troubled childhood. 

4. In July 2009 C was placed in a long-term foster placement which subsisted 
until August 2014. The increasingly difficult behaviours exhibited by C led him 
to move to another foster placement which then unfortunately also broke down. 
In or about April 2015 C moved to live in what I will describe as ‘N House’, a 
residential unit where he remains to date. This unit was identified because the 
local authority concluded that C required a specialist residential unit with high 
levels of supervision and where staff were specifically trained to manage high 
levels of aggression and intimidation and to work with C to manage his sexualised 
behaviours. 
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5. The regime under which C lives at the residential unit may be summarised as 
follows: 

a) staff know the whereabouts of C at all times;

b) he is never left alone in the unit;

c) he is never left alone with other residents;

d) he is subject to 1:1 staffing including during breaks at school. C is subject to 
constant observations by staff and has no free time when he is not observed;

e) the external doors of the unit are locked at night;

f) the bedroom doors are alarmed at night to ensure privacy and to ensure the 
whereabouts of all residents, including C, are known. C is not permitted to 
enter another resident’s bedroom (which restriction applies to all residents);

g) internal doors are locked if C’s behaviour necessitates the same;

h) C cannot leave the unit unsupervised and cannot leave unaccompanied 
without permission;

i) he is monitored at all activities outside of the unit and is accompanied on all 
recreational and social events;

j) he is not permitted any internet access and the use of his mobile telephone 
is restricted to call only four telephone numbers; and

k) C cannot travel alone on public transport. 

6. Early on in his placement there was an incident in July 2015 when C barricaded 
himself into his room and threatened to self-harm. The police were called and 
the situation was resolved. There has not been a repeat of such behaviour. An 
issue upon which the local authority and the Official Solicitor placed considerable 
emphasis are the examples of C either (a) testing the boundaries of the close 
supervision at the residential unit, (b) resisting or refusing to comply with the 
restrictions placed upon him, and/or (c) breaching on occasions what may be 
termed the house rules. 

The hearing and judgment
7. C was present in court at the hearing on 17 November 2016. At the conclusion 
of the parties’ submissions I decided it would not be in C’s best interests for me 
to reserve judgment nor would it be appropriate for me to deliver a full judgment 
making extensive reference to the authorities to which I had been referred or 
to the full and helpful submissions made by counsel. Accordingly, I delivered a 
short ex tempore judgment announcing my decision and giving short reasons for 
reaching the same.

8. This revised version of my ex tempore judgment includes references to the 
authorities and sets out the submissions I received from counsel. I am grateful to 
counsel for their respective skeleton arguments.

9. Before finding that C is deprived of his liberty in the residential unit I must be 
satisfied, on the basis of the test propounded in Storck v Germany [2005] ECHR 
406, that:

a) Limb one of Storck is established, namely that C is confined to a certain 
limited place for a not negligible length of time;
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b) He cannot in law consent to his confinement or he does not, as matter of 
fact, consent of his confinement; and

c) The fact of his confinement is imputable to the actions of the state.

There is no dispute that limb three of Storck is satisfied on the facts of this case. 

Summary of the positions of the parties
10. The local authority asserted that: 

a) C is so confined at the residential unit that limb one of Storck is satisfied; 

b) given that C has been assessed by his children’s guardian and his legal team 
as ‘Gillick competent’, he can in law consent to his confinement but in fact 
he does not consent;

c) the only mechanism by which his deprivation of liberty can be authorised by 
the court is for the local authority to be permitted to seek the authorisation 
under the inherent jurisdiction of the High Court. 

11. The Official Solicitor broadly agreed with those assertions save that he further 
contended that: 

a) C can in law probably consent to his confinement; 

b) before concluding that C does in fact give a valid consent to his confinement, 
the court must be satisfied that he not only consented at the date of the 
hearing but that it is likely or probable that his consent would continue to 
be given and would not be withdrawn for an appreciable future period of 
time;

c) it is uncontroversial that a consent once withdrawn cannot be relied upon 
for confinement thereafter; and

d) the use of the inherent jurisdiction to authorise a deprivation of liberty is 
not Article 5 compliant, but there is nevertheless no alternative route on the 
facts of this case by which any deprivation of liberty can be authorised. 

12. On behalf of C it is submitted that: 

a) his confinement at the residential unit does not satisfy limb one of Storck;

b) if it does, C can in law and does in fact consent to the same; and

c) accordingly, any issue of the court having to authorise his confinement at 
the unit does not arise. 

Submissions – the local authority
13. The local authority sought the court’s leave, pursuant to CA 1989 s100(3), 
to make an application under the inherent jurisdiction of the High Court for 
the authorisation of C’s deprivation of liberty at the residential unit. On behalf 
of C it was submitted that there was no reasonable cause to believe that if the 
court’s inherent jurisdiction is not exercised with respect of C he is likely to suffer 
significant harm.

14. The local authority took issue with this assertion. 

15. The provisions of CA 1989 ss100(2)–(5) are as follows:
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(2) No court shall exercise the High Court’s inherent jurisdiction with respect to 
children–

  (a) so as to require a child to be placed in the care, or put under the supervision, 
of a local authority;

  (b) so as to require a child to be accommodated by or on behalf of a local 
authority;

  (c) so as to make a child who is the subject of a care order a ward of court; or

  (d) for the purpose of conferring on any local authority power to determine 
any question which has arisen, or which may arise, in connection with any 
aspect of parental responsibility for a child.

(3) No application for any exercise of the court’s inherent jurisdiction with respect 
to children may be made by a local authority unless the authority have obtained 
the leave of the court.

(4) The court may only grant leave if it is satisfied that–

  (a) the result which the authority wish to achieve could not be achieved 
through the making of any order of a kind to which subsection (5) applies; and

  (b) there is reasonable cause to believe that if the court’s inherent jurisdiction 
is not exercised with respect to the child he is likely to suffer significant harm.

(5) This subsection applies to any order–

  (a) made otherwise than in the exercise of the court’s inherent jurisdiction; 
and

  (b) which the local authority is entitled to apply for (assuming, in the case of 
any application which may only be made with leave, that leave is granted).

16. In making its application for the court to exercise the inherent jurisdiction in 
this case, the local authority relied on two previous decisions of mine, namely Re 
D (A Child) (Deprivation of Liberty) [2015] EWHC 922 (Fam) and A Local Authority 
v D & Others [2015] EWHC 3125 (Fam). The local authority submitted that it 
particularly relied on the following propositions derived from A Local Authority 
v D & Others:

(i) Local authorities are under a duty to consider whether any children in need, 
or looked-after children, are, especially those in foster care or in a residential 
placement, subject to restrictions amounting to a deprivation of liberty. 

(ii) The Cheshire West [2014] UKSC 19, (2014) 17 CCLR 5 criteria must be 
rigorously applied to the individual circumstances of each case.  

(iii) The comparison to be made is not with another child of the same age placed 
in foster care or in a residential home, but simply with another child of the same 
age. 

(iv) A deprivation of liberty will be lawful if warranted under statute; for example, 
under CA 1989 s25 or the Mental Health Act 1983 or under the remand provisions 
of Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) or if a 
child has received a custodial sentence under the Powers of the Criminal Courts 
(Sentencing) Act (PCCSA) 2000.  
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(v) Where a child is not looked after, then an apparent deprivation of liberty 
may not in fact be a deprivation at all if it falls within the zone of parental 
responsibility exercised by his parents (see Re D).  The exercise of parental 
responsibility [in respect of a child under the age of 16] may amount to a valid 
consent, with the consequence that the second limb of Cheshire West is not met.  
In those circumstances, the court will not need to make any declaration as to 
the lawfulness of the child’s deprivation of liberty.

(vi) Where a child is a looked-after child, different considerations may apply, 
regardless of whether the parents’ consent to the deprivation of liberty.

(vii) Where a child is the subject of an interim care order or a care order, it is 
extremely unlikely that a parent could consent to what would otherwise amount 
to a deprivation of liberty.  In those circumstances, a local authority cannot 
consent to a deprivation of liberty.

(viii) The local authority must first consider whether CA 1989 s25 is applicable 
or appropriate in the circumstances of the individual case.  This will require an 
analysis of (1) whether any of the regulations disapply section 25, (2) whether the 
intended placement is accommodation provided for the purposes of restricting 
liberty and, thus, secure accommodation within section 25 and (3) whether the 
test set out in section 25(1)(a) or (b) is met. 

(ix) If it is not, then the section 100(4) leave hurdle is likely to be crossed on the 
basis that any unlawful deprivation of liberty is likely to constitute significant 
harm.  

(x) Irrespective of the means by which the court authorises the deprivation of 
a child’s liberty, whether under section 25 or the inherent jurisdiction, the local 
authority should cease to impose such deprivation as soon as (1) the section 25 
criteria are not met, or (2) the reasons justifying the deprivation of liberty no 
longer subsist.   Authorisation is permissive and not prescriptive.

17. In the premises the local authority submitted that it should be granted 
leave to make the application under the inherent jurisdiction in the following 
circumstances and for the following reasons:

(i) C is cared for by the local authority pursuant to a care order. He is not the 
subject of a secure accommodation order (CA 1989 s25), remanded (pursuant 
to LASPO) or detained under the Mental Health Act 1983;

(ii) Section 25 of the Children Act 1989 is not applicable or appropriate in the 
circumstances of C’s individual case. C’s home is not registered under regulation 
3 of the Children (Secure Accommodation) Regulations 1991 SI No 1505;

(iii) Consequently, if C is deprived of his liberty (a matter of fact for the court 
to determine, discussed below), then any such deprivation is an unlawful 
interference with his Article 5 rights;

(iv) If, as the local authority asserts is the case, C is deprived of his liberty then 
any such deprivation of liberty is unlawful unless it is authorised;

(v) Further, the unlawful deprivation of liberty as described above is likely to 
(and the applicant asserts, must) constitute significant harm.

(vi) The use of the inherent jurisdiction is the only way (at the time of writing) 
that the significant harm which C is suffering (namely, being unlawfully 
deprived of his liberty) may be ended.
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(vii) Put another way in the context of section 100(4):

  (a) the result which the authority wish to achieve (namely authorising the 
deprivation of liberty to which C is exposed) could not be achieved through 
the making of any order of a kind to which subsection (5) applies; and

  (b) there is reasonable cause to believe that if the court’s inherent jurisdiction 
is not exercised with respect to the child he is likely to suffer significant harm 
(by virtue of being deprived of his liberty)

18. On the issue of whether C was subject to a degree of confinement, which 
absent a valid consent, would amount to a deprivation of his liberty, I was referred 
to Article 5 ECHR and to the decision of the Supreme Court in P (By his litigation 
friend the Official Solicitor) v Cheshire West and Cheshire Council and Another, 
P and Q (by their litigation friend the Official Solicitor) v Surrey County Council 
[2014] UKSC 19, (2014) 17 CCLR 5 (‘Cheshire West’).

19. The relevant part of Article 5 provides:

(1) Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law: 

  (a) the lawful detention of a person after conviction by a competent court; 

  (b) the lawful arrest or detention of a person for non-compliance with the 
lawful order of a court or in order to secure the fulfilment of any obligation 
prescribed by law; 

  (c) the lawful arrest or detention of a person effected for the purpose of 
bringing him before the competent legal authority of reasonable suspicion of 
having committed and offence or when it is reasonably considered necessary 
to prevent his committing an offence or fleeing after having done so; 

  (d) the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; 

  (e) the lawful detention of persons for the prevention of the spreading of 
infectious diseases, of persons of unsound mind, alcoholics or drug addicts, or 
vagrants; 

  (f ) the lawful arrest or detention of a person to prevent his effecting an 
unauthorized entry into the country or of a person against whom action is 
being taken with a view to deportation or extradition. 

(2) Everyone who is arrested shall be informed promptly, in a language which he 
understands, of the reasons for his arrest and the charge against him. 

(3) Everyone arrested or detained in accordance with the provisions of paragraph 
1(c) of this article shall be brought promptly before a judge or other officer 
authorized by law to exercise judicial power and shall be entitled to trial within 
a reasonable time or to release pending trial. Release may be conditioned by 
guarantees to appear for trial. 

(4) Everyone who is deprived of his liberty by arrest or detention shall be entitled 
to take proceedings by which the lawfulness of his detention shall be decided 
speedily by a court and his release ordered if the detention is not lawful. 
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(5) Everyone who has been the victim of arrest or detention in contravention of 
the provisions of this article shall have an enforceable right to compensation. 

20.  In Cheshire West Baroness Hale observed, at paras 46, 48 and 49:

[The United Nations Convention on the Rights of Persons with Disabilities] 
include the right to physical liberty, which is guaranteed by Article 5 of the 
European Convention. This is not a right to do or to go where one pleases. It is a 
more focussed right, not to be deprived of that physical liberty. But, as it seems to 
me, what it means to be deprived of liberty must be the same for everyone, whether 
or not they have physical or mental disabilities. If it would be a deprivation of my 
liberty to be obliged to live in a particular place, subject to constant monitoring 
and control, only allowed out with close supervision, and unable to move away 
without permission even if such an opportunity became available, then it must 
also be a deprivation of the liberty of a disabled person. The fact that my living 
arrangements are comfortable, and indeed make my life as enjoyable as it 
could possibly be, should make no difference. A gilded cage is still a cage….. So 
is there an acid test for the deprivation of liberty in these cases?.... The answer, 
as it seems to me, lies in those features which have consistently been regarded 
as ‘key’ in the jurisprudence which started with HL v United Kingdom [2004] 
ECHR 471, (2004) 40 EHRR 761, (2004) 7 CCLR 498: that the person concerned 
‘was under continuous supervision and control and was not free to leave’ (para 
91). I would not go so far as Mr Gordon, who argues that the supervision and 
control is relevant only insofar as it demonstrates that the person is not free to 
leave. A person might be under constant supervision and control but still be free 
to leave should he express the desire so to do. Conversely, it is possible to imagine 
situations in which a person is not free to leave but is not under such continuous 
supervision and control as to lead to the conclusion that he was deprived of his 
liberty. Indeed, that could be the explanation for the doubts expressed in Haidn 
v Germany.

21. In his concurring judgment Lord Neuberger said, at para 63:

In agreement with Lady Hale, I consider that the Strasbourg court decisions do 
indicate that the twin features of continuous supervision and control and lack 
of freedom to leave are the essential ingredients of deprivation of liberty (in 
addition to the area and period of confinement). In that connection, see Guzzardi 
v Italy (1980) 3 EHRR 333, para 95 (‘supervision … carried out strictly and on an 
almost constant basis … [and] not able to leave his dwelling between 10 pm and 
7 am’), HL v United Kingdom [2004] ECHR 471, (2004) 40 EHRR 761, (2004) 7 
CCLR 498, para 91 (‘under continuous supervision and control and … not free to 
leave’), Storck v Germany (2005) 43 EHRR 96, para 73 (‘continuous supervision 
and control … and … not … free to leave’), Kedzior v Poland (Application No 
45026/07) 16 October 2012, para 57 (‘constant supervision and … not free to 
leave’), Stanev v Bulgaria (2012) 55 EHRR 22, para 128 (‘constant supervision and 
… not free to leave’), and Mihailovs v Latvia [2013] ECHR 65, para 132 (‘under 
constant supervision and … not free to leave’).

22. The phrase ‘free to leave’ had earlier been defined by Munby J, as he then was, 
in JE v DE [2007] 2 FLR 1150, (2007) 10 CCLR 149 to mean ‘leaving in the sense of 
removing [themselves] permanently in order to live where and with whom one 
chooses’.
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23. The local authority submitted that the application of those principles to the 
facts of this case led to the inevitable conclusion that, absent a valid consent, C 
was deprived of his liberty.

24. In relation to the subjective component of consent, the local authority 
submitted, based on my judgment in Re D (above), that C’s parents could not 
consent to his confinement in the residential unit given (i) he had been made the 
subject of a care order and (ii), in relation to his mother, in light of the fact that 
she lacked the capacity to litigate and her mental health difficulties, it was likely 
that she lacked the capacity to give consent to his confinement. Further, it was 
conceded that the local authority, as C’s corporate parent, could not consent to his 
confinement or otherwise authorise any deprivation of his liberty.

25. The local authority asserted that although C could, in law, consent his 
confinement at the unit, he did not, in fact, consent to the same. In support 
of this assertion it relied on the evidence filed and served about C’s recent 
conversations with staff members and his social worker and on his behaviour. If 
C withdrew his consent, then the local authority would have to consider making 
a further application under the inherent jurisdiction to seek authorisation of his 
deprivation of liberty or, if the circumstances required the same, to apply for a 
secure accommodation order on the basis that C needed to be placed in a secure 
unit.

26. In the course of oral submissions Mr Kingerley, counsel for the local authority 
conceded that C did not need to consent to every restriction placed upon him 
at the unit. It was sufficient that he consented to a degree of confinement and/
or restrictions which, absent a valid consent, would amount to a deprivation of 
liberty. 

27. There was no issue between the local authority, the Official Solicitor and C 
that, whatever legal framework should underpin C’s placement at the unit, the 
restrictions to which he was subject were in his best interests and proportionate.

Submissions – the Official Solicitor
28. The Official Solicitor agreed with the submissions of the local authority that 
if C is Gillick competent, then he was, as a matter of law, able to consent to his 
confinement at the unit. It was submitted by Ms Butler-Cole, on behalf of the 
Official Solicitor that:

There is nothing in the Strasbourg jurisprudence to suggest that there is an age 
below which valid consent is not possible. The case law tends to proceed on the 
basis that the individual either does or does not have decision-making capacity 
under relevant domestic legislation by ascertaining whether the person ‘of age’ or 
not, without then seeking to investigate the issue further. 

[ … ] In any event, the domestic law of England and Wales, cannot be said to 
impose a clear cut-off for the acquisition of legal capacity, because of the concept 
of Gillick competence. Although the presumption of capacity does not apply to 
children under 16, and so there is a difference in the legal framework that applies, 
the fact that children under 16 may, in particular cases, be judged competent to 
make their own decisions, makes it hard to see how, as a matter of principle, the 
possibility of consent by a child under 16 could be excluded, whatever the decision 
at issue. 
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The Official Solicitor submits that as a matter of principle, provided a person 
has capacity (or competence) to make decisions about whether to be ‘detained’ 
or ‘confined’ in such a way which would otherwise be a deprivation of his or her 
liberty absent consent, valid consent could be given by that person, regardless of 
age. [ … ]

29. In relation to the issue of whether a child under the age of 16 is competent 
to give a valid consent the Official Solicitor submitted that the court must have 
regard to the following matters:

It is submitted that when considering whether a child under 16 is competent to 
give valid consent, the decision-maker must give careful consideration to the 
following:

a) Whether the child is in fact consenting, having regard not just to what the 
child says, but also what the child does;

b) Whether the child’s consent is likely to persist throughout the period of 
objective confinement.

30. On the facts of this case Ms Butler-Cole submitted that C does not in fact 
consent to his confinement at the unit. In support of that submission she relied 
on the following matters:

[C] has said on multiple occasions that he wants more freedom and that he 
disagrees with the restrictions that are imposed on him. See:

a) Statement of [C] dated 3.6.16 pointing out which freedoms permitted to other 
residents he would like including in particular not having 1:1 supervision at all 
times.

b) Statement of Angela Hallam dated 11.7.16 noting a conversation with Ms 
Sensicle who says that ‘since the application for the Deprivation of Liberty [C] 
has developed a belief that he doesn’t have to listen to her as the Judge will agree 
he can do what he likes’.

c) Statement of [C] dated 10.8.16 setting out that he is happy his guardian does 
not think it is in his best interests for the court to authorise his deprivation of 
liberty, and confirming that ‘I do not believe I should be under any additional 
restrictions which do not apply to the other boys at the Home’.

d) Statement by Ms Sensicle dated 19.9.16 confirming that [C] is ‘consistently 
clear with me that he would like more freedom, to be able to go out into the 
community by himself, have more time to himself and have free access to the 
internet without staff’s monitoring regimes.’ 

e) Statement by Ms Sensicle dated 19.9.16 noting that [C] said he wanted free time 
at [‘S’ youth event] without staff so he could smoke.

f) Record by Ms Sensicle dated 30.9.16 noting that [C] ‘commented that Court was 
ages away and he couldn’t wait to get freedom. He said that then he’d ‘f*** off out 
of this house and go out and none of you would know where I was’ in a defiant 
tone.’ 

g) Statement by Angela Hallam dated 26.10.16 noting that [C] says he does not 
agree with the rules when he is in a bad mood.

Further, there is continuing evidence of [C] refusing to comply with the restrictions 
in place:
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 a) Using the internet on 12.9.16.
 b) Climbing out of his bedroom window on 13.9.16.
 c) Stealing a cable from school to use to access the internet and Facebook 

without staff permission in April-June 2016.
 d) Sneaking out of the house at night, including to visit friends.
 e) Record by Ms Sensicle dated 9.9.16 noting that [C] ‘sprinted off ’ out of her 

sight to speak to peers without supervision.
 f ) Planning to ‘abscond’ to see his girlfriend without supervision.

31. Ms Butler-Cole said in oral submissions that if there was a real likelihood 
that C would withdraw his consent at some date in the relatively near future, the 
court had to consider whether he was giving a valid consent. It was the view of the 
Official Solicitor that there was a real risk that C would withdraw his consent, such 
that he had not in truth given a valid consent to his confinement.

32. Accordingly, the Official Solicitor submitted that all three limbs of Storck were 
satisfied on the facts of this case and the court had to consider whether this court 
had jurisdiction to authorise C’s deprivation of his liberty at the unit. 

33. The Official Solicitor’s primary submission was that this court does not have 
the jurisdiction to authorise C’s deprivation of his liberty. He made the bold 
assertion that the use of the inherent jurisdiction in these circumstances is not 
compliant with the procedural requirements of Article 5.

34. I was referred to the provisions of Article 5(1)(d) and (e) which are:

(d) the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; 

(e) the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts, or vagrants; 

35. There is no evidence on which the court could conclude that C is of ‘unsound 
mind’. I can proceed on the basis, however, of Article 5(1)(d) in light of the generous 
interpretation the European Court of Human Rights has given to the meaning of 
this article. In Koniarska v United Kingdom Application no 33670/96, 12 December 
2000) the court observed:

The Court considers that, in the context of the detention of minors, the words 
‘educational supervision’ must not be equated rigidly with notions of classroom 
teaching. In particular, in the present context of a young person in local authority 
care, educational supervision must embrace many aspects of the exercise, by the 
local authority, of parental rights for the benefit and protection of the person 
concerned.

36. The Official Solicitor posed the question whether C’s detention in the unit was 
in accordance with a procedure prescribed by law as required by Article 5(1). He 
submitted:

Section 25 of the Children Act 1989 provides an express power to place a child 
in secure accommodation, inevitably engaging Article 5. Whether a placement is 
secure accommodation within the meaning of section 25 is, however, a question 
of fact (see Re C (Detention: Medical Treatment) [1997] 2 FLR 180). The current 
placement for [C] is, however, not registered by the Secretary of State for Health as 
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secure accommodation under the Children (Secure Accommodation) Regulations 
1991, and cannot therefore be used as secure accommodation (regulation 31).

The Official Solicitor submits, however, that this is not a complete answer to the 
question of the court’s jurisdiction.

The reasons for the deprivation of [C]’s liberty in his present placement are the 
same as those set out in section 25: to prevent him from absconding and to prevent 
him causing harm to himself or others. The only reason section 25 does not apply 
is because of the nature of the placement he has been placed in, not the extent of 
the restrictions he is under. [C] is deprived of his liberty just as his peers in secure 
accommodation units are deprived of their liberty. 

It is obviously anomalous that a child in [C]’s position does not have the benefit 
of any statutory framework governing his deprivation of liberty, in contrast 
to a child placed in registered secure accommodation. The Official Solicitor 
recognises that in recent cases (all involving Article 5(1)(e)) the court has invoked 
the inherent jurisdiction to authorise deprivations of liberty in settings that fall 
outside section 25 but doubts that the ad hoc use of the inherent jurisdiction in 
this way is adequate to satisfy the demands of Article 5.

The Official Solicitor notes that the President of the Family Division has recently 
held that section 25 is not a comprehensive statutory scheme and therefore that 
it would not ‘cut across’ the statutory scheme to invoke the inherent jurisdiction 
in respect of deprivations of liberty other than those falling within section 25 (In 
the matter of X and Y [2016] EWHC 2271 (Fam) at para 44).  However, that does 
not deal with the requirement imposed by the ECtHR that the law itself must 
be certain: ‘where a national law authorises deprivation of liberty it must be 
sufficiently accessible, precise and foreseeable in its application, in order to avoid 
all risk of arbitrariness’ (Grabowski v Poland, 30 June 2015 at para 46).

It is submitted that the use of the inherent jurisdiction in this case would not 
and could not satisfy these requirements. It is not accessible – there is no statute, 
no statutory or non-statutory governmental guidance, and there is no way to 
find out the basis on which the inherent jurisdiction will be invoked other than 
through a decision of the court. It is not precise – in the past few years it has been 
used to authorise deprivations of liberty in a range of situations covering children 
who are ‘looked after’, those who are not, those who are under 16 and those over 
16.  It is not foreseeable – there are no definitive criteria for its use laid out. Indeed, 
there are no reported decisions at present involving a child who is subject to a care 
order whose deprivation of liberty has been justified by reference to Article 5(1)(d).

The approach taken by the President in In the matter of X and Y is to set out a 
series of procedural requirements within the case law, which reflect the procedural 
protections contained in the nearest equivalent statute (see para 49). There is 
clearly a difference between simply relying on an informal system of best interests 
decision making (as in HL v UK [2004] ECHR 471, (2004) 40 EHRR 761, (2004) 7 
CCLR 498) and an application to the court by the local authority to obtain an 
order, which will then contain similar safeguards to the statutory scheme under 
CA 1989 s25. The ECtHR has, however, never addressed whether such a system, in 
which a court application is required but where there is no statutory framework 

1  Regulation 3 provides that ‘Accommodation in a children’s home shall not be used as 
secure accommodation unless it has been approved by the Secretary of State for such 
use and approval shall be subject to such terms and conditions as he sees fit.’
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in place, could satisfy the requirements of Article 5. With the greatest respect, 
the Official Solicitor feels obliged to submit that even the use of the inherent 
jurisdiction in this manner may not be adequate to meet the ECtHR’s requirement 
of legal certainty. The need for legal certainty has been recognised by Parliament 
in respect of incapacitated adults (by the insertion of sections 4A, 4B, 16A, and 
21A of, and Schedules A1 and 1A to, the Mental Capacity Act 2005) and by the 
Government’s request to the Law Commission to produce new draft legislation 
covering settings other than care homes and hospitals. 

37. If the Official Solicitor’s submissions are correct, he submitted there were 
three possible options, namely;

a) C’s confinement at the unit could not be authorised and thus the local 
authority could not prevent him from leaving if he chose to do so;

b) the court could read down the secure accommodation regulations so as to 
treat the current placement as one being within the ambit of CA 1989 s25; or

c) the court could exercise the inherent jurisdiction to authorise his deprivation 
of liberty but provided ‘fixed procedural rules’ as required by the European 
Court in HL v UK (above).

Submissions – on behalf of C
38. Issue was taken on whether the local authority could establish that if the court 
did not exercise its inherent jurisdiction C would be likely to suffer significant 
harm: see paragraphs 14 to 18 above. 

39. There is a distinction to be drawn between an applicant local authority 
satisfying the jurisdictional gateway of CA 1989 s100(4)(b) and the court’s ultimate 
conclusion on whether, on the facts of the particular case, it is in the best interests 
of the young person for the court to exercise its inherent jurisdiction to authorise 
what it has found to be a deprivation of that young’s liberty. At the outset of an 
application under CA 1989 s100, the court may well have no difficulty in coming 
to the conclusion that the young person is likely to suffer significant harm if the 
court does not exercise its inherent jurisdiction to authorise a deprivation of 
liberty. If the court did not do so there is a risk that the protective measures needed 
to ensure the safety and well-being of the young person could not be put in place 
or enforced. In AB (A Child: Deprivation of Liberty) (above) at para 34 I said:

I am satisfied that the result which the local authority wishes to achieve cannot 
be achieved by the making of any other kind of order. Further, I am satisfied that, 
if the court’s jurisdiction is not exercised, AB is likely to suffer significant harm. 
Absent a deprivation of liberty authorisation, AB’s continued placement at X 
would be unlawful and in breach of Article 5. The local authority, as a public body, 
is required by section 6 of the Human Rights Act 1998 not to act in a way which 
is incompatible with a Convention right. Accordingly, AB would have to move to 
another establishment, where he would not be under constant supervision and 
control. Such a move would not be in his welfare best interests and it is likely he 
would suffer significant harm as a result. AB, at this time, would not wish to move 
to another residential establishment.

40. In these circumstances, the court may well, as I did in this case, grant the local 
authority permission to bring this application in relation to C’s placement at the 
unit and to enable the court to consider (i) whether he was deprived of his liberty, 
if so (ii) whether the degree of confinement and/or restrictions to which he was 
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subject were in his best interests and proportionate and (iii) whether the court 
should authorise his deprivation of liberty.

41. At the conclusion of oral evidence and/or submissions, however, the court 
having carefully considered the same may decide that:

a) it has not been established that the young person is deprived of his liberty; 
or

b) he is deprived of his liberty but the degree of confinement and the restrictions 
imposed are not in his best interests and/or are not proportionate; or

c) he is deprived of his liberty and the degree of confinement and the 
restrictions imposed are in his best interests and are proportionate.

In the event the outcome is either (a) or (b), the court will not exercise its inherent 
jurisdiction but if the outcome is (c), the court is most likely to exercise the same.

42. In the premises I do not accept the submissions advanced on behalf of C on 
this issue.

43. It is submitted on behalf of C that he is not subject to a regime at the unit 
which is either (a) significantly more restrictive than that experienced by other 
residents or (b) such as to satisfy the first limb of Storck. The principal reasons for 
this submission are:

‘Freedom to leave’ must be viewed on a broad canvas in the context of a young 
person who is subject to a care order. As the Guardian points out [F19], no child 
who is subject to a care order is free to leave and live with whom they want to. 
If a child in care absconds the carer would inevitably contact the police. While 
it is acknowledged that the Supreme Court in Cheshire West drew attention to 
the need compare P’s situation with that of someone of your age and station 
whose freedom is not limited (per Lord Kerr at [§77]), this case has the prospect of 
bringing within the purview of the non-statutory DOLS regime all children who 
live in care homes or are in foster care. 

The rules in ‘AH1’ (except items 9 to 11) are in effect standard house rules, with 
appropriate contingencies should [C]’s conduct so require – for example item 7 
‘Internal doors are locked if [C’s] behaviour requires this to happen’. Overall, the 
regime appears to be significantly less burdensome for [C] than was the case for 
the young person in Trust A v X and Others [2015] EWHC 922 (Fam). 

It would appear from the statement of Rosie Ellington dated 4 November 2016 
[C226–C235] that, save as appears below, [C] is subject to the same rules as the 
other residents at [‘N House]. The Guardian’s understanding is that no other 
residents are the subject of an order for the deprivation of their liberty:

Staff know the whereabouts of [C] at all times [all residents, save that [C] has 1:1 
supervision but also times where he is shadowed]. 

a) Never left alone in the unit [all residents] 

b) Never left alone with other residents [all residents]

c) Subject to 1:1 staffing including breaks at school. Constant observations 
by staff no free time when not observed [C only; one other resident has 2:1 
staffing]

d) Unit locked at night [all residents, and not locked from the inside]
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e) Bedroom door alarmed at night to ensure privacy and to ensure whereabouts 
are known. Not allowed in other residents’ bedrooms [all residents]

f) Internal doors are locked if [C’s] behaviour requires this to happen [all 
residents]

g) Cannot leave the unit by himself: cannot leave unaccompanied without 
permission. Police to be called if off site (and out of sight) without permission 
for more than 5 minutes [all residents] 

h) Monitored at all off site activities; accompanied to recreational and social 
events [[C] shadowed]

i) Not allowed any internet access, mobile phone number can only be used to 
dial 4 numbers [[C] only, but relaxed over the last few months]

j) Cannot travel alone on public transport [all residents] 

44. On the question of whether C can, in law, consent to his confinement at the 
unit, the following very helpful submissions are made:

There is no basis for concluding that a Gillick- competent child cannot consent to 
a deprivation of their liberty. It is helpful to note that the Official Solicitor agrees. 
Whether a child is able to consent will depend upon a professional judgment (legal 
or medical) as to whether they are Gillick-competent and has nothing to do with 
their chronological age: a 14-year-old may thus be competent, whereas a 17-year-
old may not be. See the Law Society’s publication ‘Identifying a deprivation of 
liberty: a practical guide’ at para 2.18:

  There have been very few decisions identifying what is required to have 
capacity to consent to what would otherwise be a deprivation of liberty. In 
M v Ukraine [2012] ECHR 732, a case concerning deprivation of liberty in a 
psychiatric facility, the ECtHR held that: ‘… [T]he Court takes the view that 
a person’s consent to admission to a mental health facility for in-patient 
treatment can be regarded as valid for the purpose of the Convention only 
where there is sufficient and reliable evidence suggesting that the person’s 
mental ability to consent and comprehend the consequences thereof has been 
objectively established in the course of a fair and proper procedure and that 
all the necessary information concerning placement and intended treatment 
has been adequately provided to him.’

It appears to have been expressly contemplated in Trust A (supra) that a child 
could consent to a deprivation of their liberty: ‘D is assessed by Dr K as not being 
‘Gillick’ competent to consent to his residence and care arrangements or to any 
deprivation of liberty’ (paragraph [19], emphasis added). 

While it is recognised that the Court has the power to override the decision of 
a Gillick-competent child in their best interests, this is generally confined to the 
situation in extremis where the child has for example refused life-sustaining 
treatment (For example: Re E (A Minor) [1993] 1 FLR 386). DC is content with an 
enduring state of affairs, namely the current arrangements for his accommodation, 
and he ought where possible to be afforded the autonomy of agreeing with them. 
His competent compliance set his case apart from the experience of the compliant 
but incapacitated patient in In Re L (by his next friend GE); R v Bournewood 
Community and Mental Health NHS Trust, ex p L [1998] UKHL 24 whose 
situation ultimately spawned much of the Cheshire West jurisprudence. 
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It may instinctively seem offensive to permit children to consent to the deprivation 
of their own liberty. In terms of permitting autonomy to competent children, 
however, there is a powerful parallel under the scheme of the Mental Health Act 
1983 (‘MHA’) – see the Code of Practice to the MHA at paragraph 19.65 (and 19.66 
for completeness):

  Under 16s – Informal admission and treatment of under 16s who are Gillick 
competent 

  19.65 Where a child who is Gillick competent to decide about their admission 
to hospital for assessment and/or treatment of their mental disorder consents 
to this, they may be admitted to hospital as an informal patient. A child who 
is Gillick competent and has consented to being admitted informally, may also 
be given treatment if they are competent to consent to the proposed treatment, 
and do consent. Consent will be required for each aspect of the child’s care and 
treatment as it arises. This will involve an assessment of the child’s competence 
to make the particular decision and, where the child is competent to do so, 
confirmation that they have given their consent.

  19.66 Where a child who is Gillick competent refuses to be admitted for 
treatment it may be inadvisable to rely on the consent of a person with parental 
responsibility (see paragraph 19.39). In such cases, consideration should be 
given to whether admission under the Act is necessary, and if so, whether the 
criteria are met. If the Act is not applicable, legal advice should be sought on 
the need to seek authorisation from the court before further action is taken. 

It may be contended by others that whereas the assessment of DC’s competence has 
been carried out by professionals (solicitor and Guardian) who are independent of 
the state system and ‘on his side’, no such guarantees of independent verification 
of Gillick-competence could be given if the assessment process were left for 
example to social workers. Thus it might be argued that, to avoid the need for 
time-consuming and burdensome court-based scrutiny, an over-stretched social 
worker might be tempted to ‘pass’ a young person as Gillick-competent to make 
the decision to consent to the deprivation of their liberty, thus relieving that social 
worker or his/her department of the burden of court-based reviews. 

That argument fails, if advanced: it would amount to saying that social workers 
cannot be trusted to undertake a careful analysis of the extent to which a young 
person can truly consent to the deprivation of their liberty. The law has for many 
years provided that social work departments are entrusted with the task of 
implementing care plans which are far-reaching in their scope. 

45. In relation to the issue of whether C does, in fact, consent to his confinement, 
it is submitted I should have close regard to the following matters:

a) each time the guardian has seen C, he understood and agreed to the 
restrictions that are placed upon him;

b) although he has pushed the boundaries, this is not to be equated with a lack 
of consent. He has been willing to stay at the unit and to engage with the 
staff;

c) it had not proved necessary to increase the restrictions to which he is subject; 
and
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d) taking a broad view he had lived at the unit for 19 months and engaged well 
with difficult and intrusive work. Moreover, this is the first establishment 
where C has made progress.

46. C and his guardian both accept and acknowledge that the degree of 
confinement and restrictions to which he is subject at the unit are in his best 
interests and proportionate.

47. Mr Chisholm, on behalf of C emphasised the following matters in oral 
submissions:

a) the circumstances in which C lives are very demanding for a 15-year-old and 
he could have ‘voted with his feet’ but he has chosen not to do so;

b) there are no sustained breaches of the house rules nor a repeated pattern of 
breaches;

c) he understands why the restrictions are necessary to protect him and others 
around him; and

d) the unit undertook three monthly reviews of C case, including his 
confinement and the restrictions to which he is subject, in consultation with 
the local authority.

Analysis
48. I entirely accept Mr Chisholm’s submission that although all of the residents 
at C’s unit have restrictions placed on their liberty, no other young person at the 
unit is the subject of an order authorising a deprivation of their liberty: see para 
44(b)–(h) & (k) above. The guardian is most concerned about the risk of setting C 
apart from his peers if he is made the subject of such an order. 

49. In addition to those restrictions, C is subject to 1:1 supervision when in the 
unit and when at school. He is accompanied and monitored at all recreational and 
social events he attends. He is not permitted access to the internet and his mobile 
is limited to dialling four telephone numbers. He has no free time when he is not 
under observation. He is not free to leave the unit.

50. I remind myself of the words of Lord Neuberger in Cheshire West:

I consider that the Strasbourg court decisions do indicate that the twin features of 
continuous supervision and control and lack of freedom to leave are the essential 
ingredients of deprivation of liberty

51. In my judgment the additional restrictions to which C alone is subject result in the 
conclusion that his liberty is not merely restricted but he is, absent a valid consent, 
deprived of his liberty. He is confined, supervised and controlled 24 hours a day. 

52. In Gillick v West Norfolk and Wisbech Area Health Authority [1985] UKHL 7, 
[1986] 1 FLR 224, Lord Fraser observed:

It would, therefore, appear that, if the inference which Mrs Gillick’s advisers seek to 
draw from the provisions is justified, a minor under the age of 16 has no capacity 
to authorise any kind of medical advice or treatment or examination of his own 
body. That seems to me so surprising that I cannot accept it in the absence of clear 
provisions to that effect. It seems to me verging on the absurd to suggest that a 
girl or a boy aged 15 could not effectively consent, for example, to have a medical 
examination of some trivial injury to his body or even to have a broken arm set…. 
It is, in my view, contrary to the ordinary experience of mankind, at least in Western 
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Europe in the present century, to say that a child or a young person remains in 
fact under the complete control of his parents until he attains the definite age 
of majority, now 18 in the United Kingdom, and that on attaining that age he 
suddenly acquires independence. In practice most wise parents relax their control 
gradually as the child develops and encourage him or her to become increasingly 
independent. Moreover, the degree of parental control actually exercised over a 
particular child does in practice vary considerably according to his understanding 
and intelligence and it would, in my opinion, be unrealistic for the courts not to 
recognise these facts. Social customs change, and the law ought to, and does in fact, 
have regard to such changes when they are of major importance.

Lord Scarman concluded that:

In the light of the foregoing I would hold that as a matter of law the parental 
right to determine whether or not their minor child below the age of 16 will 
have medical treatment terminates if and when the child achieves a sufficient 
understanding and intelligence to enable him or her to understand fully what is 
proposed. It will be a question of fact whether a child seeking advice has sufficient 
understanding of what is involved to give a consent valid in law. Until the child 
achieves the capacity to consent, the parental right to make the decision continues 
save only in exceptional circumstances.

53. In the case of Mabon v Mabon and Others [2005] EWCA 634, (2005) 8 CCLR 
412, [2005] 2 FLR 1101, Thorpe LJ said at para 26:

In my judgment the Rule is sufficiently widely framed to meet our obligations to 
comply with both Article 12 of the United Nations Convention and Article 8 of 
the ECHR, providing that judges correctly focus on the sufficiency of the child’s 
understanding and, in measuring that sufficiency, reflect the extent to which, in 
the 21st Century, there is a keener appreciation of the autonomy of the child and 
the child’s consequential right to participate in decision making processes that 
fundamentally affect his family life.

54. Taking account of those principles and observations of Lord Fraser, Lord 
Scarman and Thorpe LJ, I accept the opinion of the guardian and of C’s legal 
team that he is of sufficient understanding and intelligence to enable him to 
understand fully what is involved in him living at the unit and the restrictions 
which are imposed upon. I am satisfied, on the totality of the evidence before me, 
that he not only understands those matters but he also understands why they are 
necessary and why and how they benefit him, although he may from time to time 
find the pressures of living so closely a supervised and restricted life difficult to 
bear. He is, in my judgment, Gillick competent.

55. I am wholly satisfied that C is capable, in law, of consenting to his confinement 
at the unit.

56. For the following reasons and notwithstanding the matters set out above, I am 
satisfied and find that C does consent to his confinement at the residential unit:

a) I would be surprised if a 15-year-old young man did not occasionally act as C has 
acted when living under such close supervision with such invasive restrictions 
to the everyday life that would be lived by a 15-year-old young man; 

b) C consents to his living circumstances to a degree which amounted to him 
consenting to those restrictions which result in his confinement within the 
meaning of and satisfying the objective criteria of limb one of Storck; 
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c) whilst he has from time to time breached the house rules, and has, for 
example, left the unit without permission, I note:

 i) he has always returned to the unit of his own volition; 

 ii) he has never had to be returned by the police or under coercion; and

 iii) he has never left the unit for a period of time that could amount to 
absconding from the unit.

57. If there was cogent evidence that C had regularly changed his mind about 
living at the unit or being the subject of the restrictions I have set out above, it may 
be that I would not satisfied that he had given full and genuine consent and would 
have been bound to conclude that he did not, as a matter of fact, consent to his 
confinement (eg he regularly absented himself from or absconded from the unit 
for lengthy periods of time). There is no such evidence. 

58. What account should I take, as submitted by the Official Solicitor, of the real 
risk that C may at some future point withdraw his consent? If I was satisfied that 
C’s consent was a ruse and he would withdraw the same the moment the court 
case was concluded, it is likely I would not have concluded that he had not given a 
valid and genuine consent to his confinement. Once, however, I am satisfied that 
he had given a valid consent, the fact that he may withdraw that consent, at some 
point in the near future, does not in any way negate the valid consent he gave nor 
does it negate the legal consequences of that consent. 

59. By way of analogy, in the context of the Mental Capacity Act 2005 the fact that 
a capacitous person may or, indeed, is likely to, lose capacity to make a decision 
about his life at some future point does not and cannot, as a matter of law, negate 
the fact that he currently has that capacity. 

60. I readily recognise there is a risk that I am wrong to conclude that C has given a 
valid consent. Against that risk must be balanced the potential benefits to C of the 
court having found him to be Gillick competent, to have found he understood the 
issues resulting in his placement at the unit and the reasons for his confinement 
there and having accepted his word that he agreed to stay there and to abide by 
the restrictions. In my judgment those benefits include C feeling empowered to 
take control of his life, to continue to engage with the staff in a meaningful way 
and to improve his prospects of a leading a fulfilling and rewarding future life. 
These are powerful factors in support of my taking the risk I have identified. 

61. Thus, notwithstanding his occasional breaches of the ‘house rules’ or his 
expressions to staff of discontent with one or more of the restrictions to which he 
is subject, I am satisfied that C has given a valid consent to his confinement at the 
unit.

62. Is the use of the inherent jurisdiction to authorise a deprivation of liberty 
Article 5 compliant? In light of my conclusion that C consented to his placement 
and confinement at the unit and therefore I did not need to exercise the court’s 
powers under the inherent jurisdiction, the question in this case is academic.

63. In the circumstances, and with all due respect of Ms Butler-Cole’s helpful 
submissions, I confine myself to noting what the President said in Re PS 
(Incapacitated or Vulnerable Adult) [2007] EWHC 623 (Fam), [2007] 2 FLR 1083, 
at para 16:
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It is in my judgment quite clear that a judge exercising the inherent jurisdiction of 
the court (whether the inherent jurisdiction of the court with respect to children or 
the inherent jurisdiction with respect to incapacitated or vulnerable adults) has 
power to direct that the child or adult in question shall be placed at and remain in 
a specified institution such as, for example, a hospital, residential unit, care home 
or secure unit. It is equally clear that the court’s powers extend to authorising that 
person’s detention in such a place and the use of reasonable force (if necessary) to 
detain him and ensure that he remains there: see Norfolk and Norwich Healthcare 
(NHS) Trust v W [1996] 2 FLR 613 (adult), A Metropolitan Borough Council v DB 
[1997] 1 FLR 767 (child), Re MB (Medical Treatment) [1997] 2 FLR 426 at page 439 
(adult) and Re C (Detention: Medical Treatment) [1997] 2 FLR 180 (child).

And in the case of X (A Child) and Y (A Child) (Rev 1) [2016] EWHC 2271 (Fam), 
[2016] 3 WLR 1718, where he said at paras 48 & 49:

Since, as I have already observed, an order placing a child in secure accommodation 
involves a deprivation of liberty, and thus engages Article 5 of the Convention, 
any judge making such an order in exercise of the inherent jurisdiction must 
ensure that both the substantive and the procedural requirements of Article 5 are 
complied with.

Wall J was alert to this (I can vouch for the fact that he had been referred to the 
Strasbourg jurisprudence even although he did not refer to it explicitly) when he 
said this in Re C, pages 197-198: 

  … the following considerations should be borne in mind by the court when 
deciding whether, and if so on what terms, to make an order under the 
inherent parens patriae jurisdiction directing the detention of a child in a 
specified institution …

(2) The child’s parents should be involved in the decision-making process and 
must be given a fair hearing by the court.

(3) Any order the court makes must be based upon and justified by convincing 
evidence from appropriate experts that the treatment regime proposed

 (a) accords with expert medical opinion, and 

 (b) is therapeutically necessary.

(4) Any order the court makes should direct or authorise the minimum degree 
of force or restraint, and in the case of an order directing or authorising the 
detention of the child the minimum period of detention, consistent with the 
welfare principle.

(5) Any order directing or authorising the detention of the child should 

 (a) specify the place where the child is to be detained, 

  (b) specify (i) the maximum period for which the detention is authorised and, 
if thought appropriate, (ii) a date on which the matter is to be reviewed by the 
court, and 

  (c) specify, so far as possible, a place whose location imposes the minimum 
impediments on easy and regular access between parents and child.

(6) Any order directing or authorising the detention of the child should contain an 
express liberty to any party (including the child) to apply to the court for further 
directions on the shortest reasonable notice.
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(7) Any order directing or authorising the detention of the child should, so far as 
practicable, contain supplementary directions designed

  (a) to facilitate easy and regular access between parents and child, and

  (b) to provide the same safeguards for the child and the parents as they would 
have if the child were detained in accordance with some analogous statutory 
regime …’

64. I respectfully agree.

65. Accordingly, I am satisfied that the use of the inherent jurisdiction to 
authorise the deprivation of liberty of a child or young person is compliant with 
the procedural requirements of Article 5.

Conclusions
66. The nature of the placement and constant supervision of C when in the unit 
and when at school and the requirement that he may only leave the unit with 
permission and under supervision, lead me to be entirely satisfied that limb one 
of Storck is established. C is confined to a restricted place for a not negligible 
length of time. 

67. On the basis that C is Gillick competent, I am satisfied that he can give a valid 
consent in law to his confinement at the unit. 

68. I recognise and accept that C has and will seek to push the boundaries of the 
restrictions placed upon him, he has and will seek to object or complain about 
some elements of the restrictions placed upon him and he has, and he may well in 
the future, occasionally breach the house rules. 

69. Nevertheless, I am satisfied that:

a) Limb one of Storck is established; 

b) C can in law consent to his confinement; 

c) C does in fact validly consent to the same; and

d) therefore the issue of the court authorising his confinement under the 
inherent jurisdiction did not arise. 

70. I concluded my ex tempore judgment by making the following comments  
to C:

C’s placement in the unit has and will be for the foreseeable future in his best 
interests. He has clearly benefited from his placement there, as I believe he has 
recognised. He has established a good working relationship with the staff. I hope 
C does not interpret my decision as giving him free reign to do what he likes; I very 
much hope he will continue to work cooperatively with the staff at the unit for his 
long-term future benefit. 

I do not intend what I am about to say to be seen as a threat by C, but he must 
understand that were he not to cooperate or were he to withdraw his consent to 
his placement, it is inevitable that the local authority will take action and make 
further applications to the court to secure his compliance. That said, I wish C all 
the very best for his future.
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R (JF) (by his Mother and Litigation Friend MK) v 
Merton LBC
[2017] EWHC 1519 (Admin)
Administrative Court
Anne Whyte QC sitting as a Deputy High Court Judge
30 June 2017

The defendant had failed to comply with its duties under the Care Act 2014 in 
relation to an autistic adult with learning difficulties in deciding to change his 
residential provision following a needs assessment. The decision was unlawful 
and was Wednesbury unreasonable. The decision to move him to new residential 
care was irrational and did not comply with the defendant’s duties under the Care 
Act 2014.

Facts
The claimant challenged the defendant’s decision to change his residential 
provision following a needs assessment.

The claimant is an adult who had learning difficulties and autism. He was non-
verbal and required alternative communication techniques to assist him with 
basic communication. He was highly anxious, which was worsened by any 
change in his daily routine. He required a high level of care within a specialist 
residential setting. He required therapy including speech, language and 
occupational therapy. It was not disputed that his needs were being met at the 
residential college that he attended. The defendant funded his on-site multi-
disciplinary team for 15 years. He also had access to a total communication 
environment. 

In January 2016 a draft assessment of need was prepared under the Care 
Act 2014 stating that the placement at the college should be terminated. An 
alternative residential placement at a lodge was identified. The claimant’s 
parents rejected the lodge as unsuitable to meet his needs. The assessment was 
finalised. The claimant sought to challenge this assessment and the move.

The claimant submitted the defendant had failed to undertake a lawful 
assessment of his needs in breach of its statutory duties under the Care Act 
2014 and its Regulations. Also that the change in residential accommodation was 
unlawful.

Held (allowing the application for judicial review):

i) The defendant’s needs assessment had to specify the claimant’s needs on a 
rational basis. The assessment would be unlawful if it (a) failed to assess the 
impact of the claimant’s needs for care and support based on the factors of 
wellbeing listed in section 1(2) of the Care Act 2014; (b) failed to assess the 
outcomes the claimant wished to achieve in day-to-day life, and the extent to 
which the provision of care and support could contribute to those outcomes; 
(c) failed to have regard to the matters specified in regulation 3(2) of the Care 
and Support (Assessment) Regulations 2014; (d) it failed to have regard to the 
wishes and preferences of the individual, expressed in the instant case by the 
parents, and/or; (e) was neither appropriate nor proportionate.

ii) The claimant’s speech, language and occupational therapies had been 
sufficiently described and assessed in accordance with the statutory 
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framework. The assessment in that respect was neither unlawful nor irrational. 
The assessment identified the claimant had benefited from having a co-
ordinated multi-disciplinary team on-site that reviewed his changing needs 
and behaviours, his support and therapies. Benefit was not the same as 
need. The assessment made a number of references to continuous access to 
multi-disciplinary therapies and the significance of it. It noted that his parents 
considered that the on-site access and the provision of a total communication 
environment should continue. The claimant’s speech and language therapist’s 
report, which was signposted in the assessment stated that he needed to be 
in a total communication environment. The assessment did not say whether 
the claimant had a need for that provision or the multi-disciplinary access to 
be on-site as opposed to otherwise available. The silence in the assessment 
prevented any reader from understanding whether the need for those 
provisions was considered and rejected or simply not considered at all. On the 
evidence before the court that aspect of the assessment was neither rational 
nor lawful. 

iii) The Court held it was not possible to be satisfied that the views of the 
claimant and his parents had been taken into account or to know whether 
the defendant had had regard to the desired outcomes for the claimant or 
whether it had assessed the impact of his need for a multi-disciplinary team 
in the context of his well-being and suitable accommodation. The decision 
would in part represent a departure in the type of services provided to the 
claimant for the last 15 years. The court considered that it was difficult to 
categorise a decision to reverse such a long-standing provision, based 
presumably on need, as rational.

iv) As a consequence of the above the court held the defendant had failed to 
comply with its duties under sections 1(1), 1(3) and 9(4) of the Care Act 2014. 
The decision was not Wednesbury reasonable and the assessment was 
unlawful. 

v) Further that the decision to terminate the claimant’s placement at the 
Residential College was irrational. It was made before his needs had been 
conclusively assessed under the Care Act 2014 and before the preparation of 
the care and support plan. It was not in compliance with the statutory duties 
in the Care Act and in regulation 3. Therefore, the lodge was suitable to meet 
the claimant’s needs and the defendant was required to undertake a further 
assessment of the claimant’s needs.
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Legislation/guidance referred to in the judgment
Care Act 2014 ss1, 9, 24, 25 – Care and Support (Assessment) Regulations 2014 
SI No 2827 reg 3(2) – Care and Support (Choice of Accommodation) Regulations 
2014 SI No 2670 regs 2, 3, 5 

Representation
Alex Line (instructed by John Ford Solicitors) for the claimant.
Benjamin Tankel (instructed by South London Legal Partnership) for the 

defendant.

Judgment

ANNE WHYTE QC, SITTING AS A DEPUTY HIGH COURT JUDGE:
1. The claimant has the benefit of anonymity and will be referred to as JF. He has 
Autism Spectrum Disorder and severe learning difficulties. As a result, he requires 
adult residential care with specialist support.

Introduction
2. By his litigation friend and mother, he challenges what he says is the decision 
of the defendant Council (‘LBM’) dated 17 July 2016 to change his residential 
provision without a lawful statutory assessment of his needs. The claimant’s needs 
are, on any view, complex. 

3. The claimant relies upon two grounds of review, contending that: 

i) LBM failed to undertake a lawful assessment of his needs in breach 
of statutory duties under the Care Act 2014 (‘the Act’) and associated 
Regulations, namely the Care and Support (Assessment) Regulations 
2014 SI No 2827 (‘the Assessment Regulations’), and the Care and Support 
(Choice of Accommodation) Regulations 2014 SI No 2670 (‘the Choice of 
Accommodation Regulations’). 

ii) LBM has unlawfully decided to change or to propose to change his 
accommodation from the David Lewis College (‘the DL College’) in Cheshire, 
where he has resided since 2012 to Aspen Lodge (‘the Lodge’) in Sussex, a 
residence run by Sussex Health Care (‘SHC’). The claimant contends that 
LBM has based its decision to prefer the Lodge unlawfully and predominantly 
upon a Pre-Admission Assessment dated 26 February 2016 and prepared 
by the Lodge. That document contains the conclusion that the Lodge is 
suitable and can adequately meet JF’s needs. The claimant alleges that it is 
an inadequate basis for moving him from his current accommodation. In 
order to avoid confusion with the Care Act Assessment, I shall refer to the 
Pre-Admission Assessment as ‘the Report’.

4. In reply, LBM deny that the needs assessment was unlawful and deny that any 
decision has yet been taken about JF’s future placement. In oral submissions, 
LBM also disputed that it had yet made a final decision as to whether the Lodge 
could suitably meet JF’s needs, submitting orally that such decisions are made 
at a funding panel level. LBM concedes that as in 2016, only two options remain 
available, namely the DL College or the Lodge. The cost of accommodating JF at 
the former is appreciably more expensive than at the latter.

5. The dispute over whether LBM has actually made any reviewable decisions 
means that my summary of the background facts is more detailed than it might 
otherwise have been.
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6. Permission for Judicial Review was granted by Ms Karon Monaghan QC sitting 
as a Deputy High Court Judge on 20 December 2016. In granting permission, 
she observed that in respect of Ground 1, it was (just) arguable that the Care 
Act Assessment was inadequate but that this issue would inevitably need to be 
considered in respect of Ground 2 and that:

 …..it seems clear enough that it has been decided to terminate the claimant’s 
current placement and the only alternative placement that has to date been 
identified is the one in which the claimant (through his mother) objects. In that 
sense the claim is not premature.

7. The claimant seeks a declaration that the Care Act Assessment and decision to 
terminate his current placement are unlawful and that it would be unlawful for 
LBM to move JF to Aspen Lodge. The claimant also seeks an order quashing the 
assessment and decision to move him and an order requiring LBM to undertake a 
re-assessment of needs.

8. By way of application dated 22 May 2017 LBM sought to extend time for service 
of a witness statement from a witness called Claire Singer. She is employed by the 
defendant as a social worker and was the allocated social worker for JF between 
the dates of 28 April 2015 and 15 July 2016. She was therefore his social worker at 
the time of the events which form the subject matter of this judicial review. Given 
the significance of this case to the parties, I decided to admit the evidence with 
the proviso that a lack of documentation supporting some of its contents might 
weaken the weight that could be attached to it.

Background facts
9. JF is now 24 and is very vulnerable. His parents were appointed his Deputies in 
2015. They are fully involved in his life and welfare. They make and wish to make 
an important contribution to decisions relating to their son’s care and support. 

10. The complexities of JF’s needs are set out in a large number of documents 
contained within the bundles, including witness statements submitted by 
his parents and social workers and various medical reports, all of which I have 
considered. I have paid close attention to the statements of his parents who of 
course, in addition to their own natural engagement with these issues, have been 
appointed to represent their son’s views. There is little scope for dispute about 
JF’s condition, which I shall briefly summarise. He faces many challenges. He is 
non-verbal and requires alternative communication techniques to assist with his 
basic communication. He is highly anxious and this is exacerbated by any change 
to his routine or environment, however minor. His emotions and behaviour can 
be disinhibited and he regularly tries to abscond. He is at risk of self-harm. He 
requires a high level of constant specialist care within a specialist residential 
setting. Ordinarily he requires 1:1 supervision but when he is away from the DL 
College and in the community, he requires 2:1 assistance and support. It seems 
to be agreed that he needs different types of therapies including speech and 
language (‘SALT’), physiotherapy, occupational therapy (‘OT’) plus psychiatric 
input. He has previously suffered from dysphagia and any supervision of his 
eating needs to bear this in mind. He requires some assistance with his personal 
hygiene though this varies considerably. There is no dispute that the DL College 
has appropriately met his needs to date. LBM has in fact funded JF’s access to an 
on-site multi-disciplinary team (‘MDT’) for some 15 years. Such a team includes 
occupational therapists, SALT therapists etc. The particular benefits of his current 
placement include rapid access to this on-site multi-disciplinary team (especially 
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in response to a crisis), the provision of a Total Communication Environment 
(‘TCE’) and the access to alternative communication methods, in which the staff 
are trained, such as Picture Exchange Communication System (‘PECS’). 

11. His parents feel that it is notable that JF has not been detained under the 
Mental Health Act 1983 and attribute this to the quality of care at the DL College. 
They are concerned that any transition to another accommodation and in 
particular to the Lodge will not only risk a serious reversal of the slow progress 
that JF has made at the DL College but that it will harm his emotional, physical 
and psychological well-being and place him at a higher risk of being made subject 
to a MHA detention order.

12. A draft Care Act Needs Assessment was prepared in late January 2016 and 
sent to JF’s parents in March 2016. It stated that the placement at the DL College 
was due to terminate at the end of March 2016 and that an alternative 52-week 
residential placement would be identified. In the final section it said:

Information has been provided to [JF’s parents] that options need to be considered 
for JF, we are aware of their preference, however options are being identified and 
need to be considered. Information has been provided on Sussex Health Care who 
would be an appropriate provider to meet JF’s needs.

13. I asked Mr Tankel, who appeared on behalf of the defendant, what had 
prompted the process of conducting the Needs Assessment in 2016 as it was not 
evident from the papers. I was informed that it had been considered that JF was 
reaching a ‘transitional’ age-related stage in a context where the DL College was 
in fact a college although it does have an adult provision. Later in submissions, 
Mr Tankel also referred to the fact that LBM wished to provide less expensive 
accommodation for JF because it had been assessed that he did not need on-site 
multidisciplinary access. No evidence was placed before me to support these 
assertions. I was not informed when such views had been formed or by whom.

14. LBM asked JF’s parents to visit the Lodge in order to consider its suitability. 
They visited on 3 February 2016 and came to the conclusion that it could not meet 
JF’s needs despite the fact that the Lodge is a specialist provision for those with 
Autistic Spectrum Disorder.

15. On 4 June 2016, over three months after its preparation, LBM sent JF’s parents 
the Report prepared by SHC, the entity responsible for operating the Lodge. The 
document explained that it was designed to identify the needs of each service user 
at the pre-admission stage. The authors concluded on the penultimate page of the 
document that SHC was capable of providing a placement for JF. It was noted that 
funding had not yet been agreed by the purchasing authority, ie by LBM.

16. Accordingly, by June 2016 the situation appears to have been that

i) LBM had said that JF’s placement would terminate;

ii) LBM planned to move JF;

iii) an alternative service provider (SHC) had deemed itself by 26 February 2016 
a suitable provider to meet JF’s needs;

iv) LBM agreed that SHC could meet those needs; but 

v) LBM had not yet authorised funding for the new placement. 

CCLR June 2017 TEXT.indd   245 26/09/2017   07:32:05



20 CCLR June 2017 © Legal Action Group

246

A

B

C

D

E

F

G

H

I

J

K

20 CCLR 246 R (JF) v Merton LBC

As far as I can tell, none of that has changed and (i) to (iv) occurred before the 
completion of any Care Act Needs Assessment.

17. JF’s parents consulted solicitors because by early July LBM had not confirmed 
that JF’s placement at the DL College would continue through the summer 
vacation. A letter before action dated 6 July 2016 was sent.

18. On 12 July 2016, LBM responded to JF’s solicitor and said:

I confirm that the council will fund JF’s placement at David Lewis College for the 
vacation period starting on 22 July. It remains the Council’s plan to transition JF 
to a new permanent placement after the summer vacation. The placement being 
considered is Aspen Lodge, run by Sussex Health Care.

19. This was promptly met with a further letter from JF’s solicitor indicating that 
any attempt to move JF to the Lodge would be the subject of an application for 
judicial review. It was again alleged that the SHC Report was not fit for purpose.

The assessment
20. The Care Act needs assessment was finalised on 14 July 2016 and sent to JF’s 
solicitors on 25 July. It is that assessment which is challenged under Ground 1 of 
these proceedings and I deal with its detailed contents later in this judgment. On 
page 2 it stated:

Funding was agreed for an additional two terms at college, which was due to 
terminate at the end of the Spring term, end of March before the Easter break, 
however JF’s placement was extended to July 2016. An appropriate placement 
needs to be identified for JF to move to on a permanent basis, where his needs 
will be met. Mr and Mrs JF’s preferred option is for JF to remain living in the DL 
College.

On its last page it repeated what had been said in the January draft, namely:

…the placement is due to terminate at the end of July and an alternative 52-week 
residential placement will be identified. Information has been provided to [JF’s 
parents] that options need to be considered for JF, we are aware of their preference, 
David Lewis Residential Provision, however options are being identified and 
need to be considered. Information has been provided on Sussex Health Care 
who would be an appropriate provider to meet JF’s needs. [JF’s parents] are in 
disagreement with this.

21. Further pre-action correspondence passed and on 30 August 2016 the LBM 
wrote to JF’s solicitors and said:

The Authority remains of the opinion that Aspen Lodge is a specialist service 
that could meet JF’s care and support needs. The Pre-Admissions Assessment for 
Potential Service Users completed by Sussex Health Care indicates that they are 
able to do so’

22. LBM offered JF’s parents, in the light of their ongoing concerns, the option 
of a more in-depth assessment from the Lodge in the form of a short residential 
assessment. JF’s parents considered that it would not be in JF’s interests to have 
his routine dramatically disrupted for the sake of such a short-term transition 
and in circumstances where JF’s likely disturbance would affect the quality of the 
assessment. They therefore declined this offer. It is not submitted that this was 
unreasonable. Instead the parents suggested that the Lodge staff re-visit JF in the 
setting of the DL College and conduct a fuller assessment in order to establish 
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whether or not the Lodge really could meet his needs. Mr Tankel, confirmed that 
this suggestion was rejected by LBM because it was considered that an adequate 
assessment on site had already taken place, ie the SHC Report.

23. Meanwhile the impasse continued. LBM justified the quality of the SHC 
Report. It indicated that that a more in depth assessment would arise later in a 
detailed care plan once the service user started to receive services and that the 
purpose of the assessment at that stage was specifically to identify whether needs 
could be met, not precisely how they would be met.

24. Judicial review proceedings were issued in October 2016. As I have indicated, 
JF remains accommodated at the DL College. LBM have continued to make 
enquiries of other service users. The reality, as both parties before me agreed, 
is that, (as at the permission stage), there are still only two contenders: the DL 
College or the Lodge. This, in my view, reflects the complexity of JF’s needs. The 
statement of Claire Singer dated 22 May 2017 says at paragraph 17:

…it may be helpful if an explanation as to how a decision is ultimately made that 
a provider can meet need in respect of Sussex Health Care. In the first instance, 
placements cannot progress until they have been presented to the Funding Panel, 
which meets every Monday. The Panel comprises a manager, senior manager, 
member of Brokerage and representative from Occupational Therapy. The role 
of the Panel is to scrutinise proposed placements, to ensure not only that it is cost 
effective but it meets the person’s needs.

The legislative framework 
25. Section 1 of the Care Act 2014 ‘the Act’ provides as follows [emphasis in bold]:

1 Promoting individual well-being

(1) The general duty of a local authority, in exercising a function under this Part 
in the case of an individual, is to promote that individual’s well-being.

(2) ‘Well-being’, in relation to an individual, means that individual’s well-being 
so far as relating to any of the following–

  (a) personal dignity (including treatment of the individual with respect);

  (b) physical and mental health and emotional well-being;

  (c) protection from abuse and neglect;

  (d) control by the individual over day-to-day life (including over care and 
support, or support, provided to the individual and the way in which it is 
provided);

  (e) participation in work, education, training or recreation;

  (f ) social and economic well-being;

  (g) domestic, family and personal relationships;

  (h) suitability of living accommodation;

  (i) the individual’s contribution to society.

(3) In exercising a function under this Part in the case of an individual, a local 
authority must have regard to the following matters in particular–

  (a) the importance of beginning with the assumption that the individual is 
best-placed to judge the individual’s well-being;
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  (b) the individual’s views, wishes, feelings and beliefs;

  (c) the importance of preventing or delaying the development of needs for care 
and support or needs for support and the importance of reducing needs of 
either kind that already exist;

  (d) the need to ensure that decisions about the individual are made having 
regard to all the individual’s circumstances (and are not based only on the 
individual’s age or appearance or any condition of the individual’s or aspect 
of the individual’s behaviour which might lead others to make unjustified 
assumptions about the individual’s well-being);

  (e) the importance of the individual participating as fully as possible in 
decisions relating to the exercise of the function concerned and being provided 
with the information and support necessary to enable the individual to 
participate;

  (f ) the importance of achieving a balance between the individual’s wellbeing 
and that of any friends or relatives who are involved in caring for the 
individual;

  (g) the need to protect people from abuse and neglect;

  (h) the need to ensure that any restriction on the individual’s rights or freedom 
of action that is involved in the exercise of the function is kept to the minimum 
necessary for achieving the purpose for which the function is being exercised.

26. The LBM in exercising its function under Part 1 of the Act (which includes 
conducting needs assessments) therefore has a general statutory duty to promote 
JF’s well-being. His well-being, relevantly, includes his mental and physical health 
and emotional wellbeing and the suitability of his accommodation. LBM must 
have regard to the individual’s wishes and to the need to ensure that decisions 
about JF are made having regard to all his circumstances.

27. Section 9 of the Act provides as follows:

9 Assessment of an adult’s needs for care and support

(1) Where it appears to a local authority that an adult may have needs for care 
and support, the authority must assess–

 (a) whether the adult does have needs for care and support, and

 (b) if the adult does, what those needs are.

(2) An assessment under subsection (1) is referred to in this Part as a ‘needs 
assessment’.

(3) The duty to carry out a needs assessment applies regardless of the authority’s 
view of–

 (a) the level of the adult’s needs for care and support, or

 (b) the level of the adult’s financial resources.

(4) A needs assessment must include an assessment of–

  (a) the impact of the adult’s needs for care and support on the matters specified 
in section 1(2),

 (b) the outcomes that the adult wishes to achieve in day-to-day life, and
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  (c) whether, and if so to what extent, the provision of care and support could 
contribute to the achievement of those outcomes.

(5) A local authority, in carrying out a needs assessment, must involve–

  (a) the adult,

  (b) any carer that the adult has, and

  (c) any person whom the adult asks the authority to involve or, where the adult 
lacks capacity to ask the authority to do that, any person who appears to the 
authority to be interested in the adult’s welfare.

(6) When carrying out a needs assessment, a local authority must also consider–

  (a) whether, and if so to what extent, matters other than the provision of care 
and support could contribute to the achievement of the outcomes that the 
adult wishes to achieve in day-to-day life, and

  (b) whether the adult would benefit from the provision of anything under 
section 2  or 4 or of anything which might be available in the community.

(7) This section is subject to section 11(1) to (4) (refusal by adult of assessment).

28. The LBM therefore has a statutory duty pursuant to section 9(1) to assess 
JF’s needs and where necessary identify what they are. Pursuant to section 9(4) 
LBM must assess the impact of his care and support needs on his well-being. This 
means that the assessment must determine how those assessed needs impact 
upon his mental and physical and emotional wellbeing and the type of suitable 
accommodation he therefore requires. 

29. Additionally, LBM has a mandatory duty to assess JF’s desired outcomes in 
the context of the section 1(1) duty to promote ‘well-being’. Where, as is agreed to 
be the case here, the local authority is required to meet needs, it must, pursuant 
to section 24(1)(a) of the Act, prepare a care and support plan or a support plan 
for the adult concerned. Here, a care and support plan was prepared and it 
is dated 28 April 2017. However late this plan was, it does not form part of this 
court’s review. Under section 25 of the Act a Care and Support Plan is defined as a 
document which fulfils certain functions. Amongst other things, it is a document 
which specifies the needs assessed by the needs assessment, specifies which of 
those needs it is going to meet and how it is going to meet them and includes the 
personal budget for the adult concerned. The claimant alleges that the delay in 
producing the Care and Support Plan is unreasonable. The reason for the delay 
remains unclear. Mr Tankel submitted that owing to the unresolved nature of the 
situation, the document was, essentially, ‘holding’ one. As I have said, it is agreed 
that the contents of the Care and Support Plan are not the subject of this challenge 
in these proceedings. I do not have to resolve these questions, therefore, but it is 
obviously necessary for LBM to comply with its duties under sections 24 and 25 of 
the Act and it is not clear to me that it has done so.

30. Secondary legislation governs the procedure for the assessment required by 
section 9 of the Act. Regulation 3 of the Assessment Regulations provides:

3 Assessment – general requirements

(1) A local authority must carry out an assessment in a manner which–

  (a) is appropriate and proportionate to the needs and circumstances of the 
individual to whom it relates; and
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  (b) ensures that the individual is able to participate in the process as effectively 
as possible.

(2) In seeking to ensure that an assessment is carried out in an appropriate and 
proportionate manner, a local authority must have regard to–

  (a) the wishes and preferences of the individual to whom it relates;

  (b) the outcome the individual seeks from the assessment; and

  (c) the severity and overall extent of the individual’s needs.

(3) In a case where the level of the individual’s needs fluctuates, the local authority 
must take into account the individual’s circumstances over such period as it 
considers necessary to establish accurately the individual’s level of needs.

(4) A local authority must give information about the assessment process–

  (a) to the individual whose needs are being assessed; or

  (b) in the case of a child’s needs assessment or a young carer’s assessment, if 
the child or young carer is not competent or lacks capacity to understand the 
assessment process, to all parents of that child or young carer.

(5) The information must be provided prior to the assessment wherever 
practicable, and in a format which is accessible to the individual to whom it is 
given.

31. Accordingly, the local authority is under what has been described as a ‘have 
regard to duty’ to in respect of the factors identified in regulation 3(2) of the 
Assessment Regulations. The assessment must be carried out in a manner which 
is appropriate and proportionate to JF’s needs, having regard to those factors. 
After completing the assessment and pursuant to section 13 of the Act, the local 
authority has a duty to determine which of JF’s needs meet the eligibility criteria 
and what could be done to meet those needs. In this case, it is accepted that 
this includes a consideration of the type of residential services required by him. 
This then engages a further statutory duty under the Choice of Accommodation 
Regulations which contain these provisions:

2 Choice of accommodation

(1) Where–

  (a) a local authority is going to meet needs under sections 18 to 20 of the Act by 
providing or arranging for the provision of accommodation of a specified type 
in England;

  (b) the adult for whom the accommodation is to be provided expresses a 
preference for particular accommodation (identifiable by reference to its 
address or provider) of a specified type; and

  (c) the conditions in regulation 3 are met,

  the local authority must provide or arrange for the provision of the preferred 
accommodation in accordance with these Regulations.

(2) The specified types of accommodation are–

  (a) care home accommodation (see regulation 6);

  (b) shared lives scheme accommodation (see regulation 7); or
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  (c) supported living accommodation (see regulation 8).

3 Conditions for provision of preferred accommodation

(1) The following conditions must be met for the provision of preferred 
accommodation under regulation 2–

  (a) the care and support plan for the adult specifies that the adult’s needs are 
going to be met by the provision of accommodation of a specified type;

  (b) the preferred accommodation is of the same type as that specified in the 
adult’s care and support plan;

  (c) the preferred accommodation is suitable to the adult’s needs;

  (d) the preferred accommodation is available; and

  (e) where the preferred accommodation is not provided by the local authority, 
the provider of the accommodation agrees to provide the accommodation to 
the adult on the local authority’s terms.

(2) If the cost to the local authority of providing or arranging for the provision of 
the preferred accommodation is greater than the amount specified in the adult’s 
personal budget that relates to the provision of accommodation of that type, the 
additional cost condition in regulation 5 must also be met

5 The additional cost condition

(1) The additional cost condition is met if–

  (a) the local authority is satisfied that–

    (i) a person other than the adult, or

    (ii) in a case to which paragraph (5) applies, the adult,

    (‘the payer’) is able and willing to pay the additional cost of the preferred 
accommodation for the period during which the local authority expects to 
meet the adult’s needs by providing or arranging for the provision of that 
accommodation; and

  (b) the payer enters a written agreement with the local authority in which the 
payer agrees to pay the additional cost.

32. Therefore, the central elements of the framework are (1) the ‘well-being’ 
principle (2) the assessment of needs (3) making the arrangements to meet those 
needs and (4) in certain cases, identifying the adult’s personal budget. There is a 
clear statutory theme placing the individual at the heart and centre of the process 
so that he or she is fully involved in decision making. This is emphasised by the 
duty to have regard to the wishes and preferences of the individual. 

The relevant legal principles
33. There is still relatively little authority concerning this part of the Care Act 2014. 
In R (Davey) v Oxfordshire County Council) [2017] EWHC 352 (Admin) Morris J 
analysed some of the provisions engaged here. He found that section 1(1) and (2) 
impose a distinct duty upon a local authority, in each individual case, to promote 
the individual’s well-being, including for example physical and mental and 
emotional well-being (or as here access to suitable accommodation). He found 
that section 1(3) contained a separate ‘have regard to’ duty to the matters listed 
therein. He found that if the relevant local authority does not assess the matters 
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specified in section 9(4), including the impact on ‘well-being’ (as defined), then 
there is a breach of the statutory duty and he found that there is no duty to achieve 
the outcomes which the adult wishes to achieve; rather it is a duty to assess 
whether the provision of care and support could contribute to those outcomes. 
He went on, helpfully, at [50]–[55] to summarise the case law on the questions of 
‘relevant considerations’. I have removed his citation of authority and adopt his 
conclusions as follows:

53. First, where there are specifically factors required by law to be taken into 
account, a failure to take account of such obligatory factors will necessarily 
vitiate the decision.

54. Secondly, there are other factors which may be taken into account (or indeed 
which others or the court itself would have taken into account). In such a case, a 
failure to take such factors into account will not vitiate the decision.

55. Thirdly, there is a class of factors which ought to be taken into account. Here 
a failure to take account will vitiate. Such factors have variously been described 
as ‘relevant’ or ‘clearly relevant’ or ‘so obviously material’ to the exercise of the 
particular discretion such that they ought to be taken into account. Whether 
this element is a free standing ground of vitiation or whether it is part of the 
assessment of whether the decision is Wednesbury unreasonable, does not seem to 
me to make much difference. In my view a failure to take account of such a factor 
will render the decision Wednesbury unreasonable.

34. The local authority is the judge of fact. The grounds upon which the 
court will monitor the actions of the local authority are familiar and include 
unreasonableness in the Wednesbury sense. To quote Lord Brightman in Pulhofer 
v Hillingdon LBC [1986] AC 484, 518 B–E:

Where the existence or nonexistence of a fact is left to the judgment and discretion 
of a public body and that fact involves a broad spectrum ranging from the 
obvious to the debatable to the just conceivable, it is the duty of the court to leave 
the decision of that fact to the public body to whom parliament has entrusted the 
decision making power save in a case where it is obvious that the public body, 
consciously or unconsciously, are acting perversely

35. Community care assessments are prepared by social workers ordinarily, for 
the benefit of their employers. The courts have frequently said, as in R (Ireneschild) 
v Lambeth LBC [2007] EWCA Civ 234, (2007) 10 CCLR 243 at [57] and [71] that 
community care assessments must not be subject to over-zealous textual analysis. 
It is not for the court to be prescriptive about the detail required in an assessment. 
Social workers are better placed to assess need than courts so long as they act 
rationally. It is not the function of the court itself to come to a decision on the 
merits of the decision. Parliament conferred the powers and duties applicable 
here to local authorities and the court’s function is therefore one of review. There 
must be a respectful distance between the functions of the decision maker and of 
the reviewing court. My function is not to assess JF’s needs and assess how they 
should be met.

36. In R (P and Others) v Essex CC and Others [2004] EWHC 2027 (Admin) Munby 
J, as he then was, observed at [32]:

What the claimants here seek to challenge are decisions taken by the County 
Council in pursuance of the statutory powers and duties conferred on it by Part 
III of the Act. So I am here concerned with an area of decision-making where 
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Parliament has chosen to confer the relevant power on the County Council: not 
on the court or anyone else. It follows that we are here within the realm of public 
law, not private law. It likewise follows that the primary decision maker is the 
County Council and not the court. The court’s function in this type of dispute 
is essentially one of review – review of the County Council’s decision, whatever 
it may be – rather than of primary decision making. It is not the function of the 
court itself to come to a decision on the merits. The court is not concerned to come 
to its own assessment of what is in these children’s best interests. The court is 
concerned only to review the County Council’s decisions, and that is not a review 
of the merits of the County Council’s decisions but a review by reference to public 
law criteria: see A v A Health Authority, In re J (A Child), R (S) v Secretary of State 
for the Home Department [2002] EWHC 18 (Fam/Admin), [2002] Fam 213, (2004) 
7 CCLR 426 , and CF v Secretary of State for the Home Department [2004] EWHC 
111 (Fam), [2004] 1 FCR 577 , at paras [20]–[32]. Just as I pointed out in R (A, B, 
X and Y) v East Sussex CC (No 2) [2003] EWHC 167 (Admin), (2003) 6 CCLR 194, 
at para [161], that it was the function of the local authority and not the court to 
make and draw up the assessments that were there in issue, so too in the present 
case it is for the County Council and not the court to make the initial and core 
assessments of these children.

37. Two reasonable persons can perfectly reasonably come to opposite 
conclusions on the same set of facts without forfeiting their right to be regarded 
as reasonable. The proof required to show unreasonableness must be convincing. 
The claimant must demonstrate an error or errors of reasoning which rob the 
decision of its logic.

38. The intensity of review will depend upon the profundity of the impact of the 
determination – R (KM) v Cambridgeshire CC [2012] UKSC 23, (2012) 15 CCLR 
374. Given JF’s permanent vulnerability and dependency upon care and support 
workers, the intensity of review required in this case is high. 

The expert evidence
39. Dr Barrowcliff is a Consultant Clinical Psychologist with specialist experience 
in working with adults with learning difficulties and autism. He was instructed 
by the claimant’s solicitor to give his opinion on the likely implications of a move 
away from the DL College for JF’s psychological health. Much of his report is a 
repetition of other people’s work and observations. It is not clear how much time 
he spent with JF and at the DL College and he did not visit the Lodge, so far as 
I know. I was also taken to a report dated 13 April 2017 prepared by JF’s current 
Psychology and Behaviour Support Adviser Natasha Carlon and Dr Christopher 
Robinson, a Consultant Clinical Psychologist, both attached to the DL College. 
An independent social worker called Cathleen Long prepared a lengthy report 
dated 10 May 2017 for the purpose of these proceedings. Her report is based on a 
consideration of relevant papers and reports and a visit to see JF at the DL College. 
She lists his needs on page 17 of her report and they include staff who can use PECS 
and TCEs, ongoing SLT, daily access to OT, immediate access to behaviour support 
and a MDT who can provide a rapid response in times of crisis. The collective 
substance of these reports supports the contention that JF needs an on-site MDT, 
total communication environment and detailed and long term planning for any 
change in placement.

40. Whilst I have had due regard to the contents of these reports, they were not 
before the decision maker. I am constrained in the reliance that I can place on 
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them in a review of this nature. Where however, the Care Act Assessment is silent 
about a relevant disputed need and in particular one contended for by his parents, 
then I have considered the expert evidence supplied by the claimant in the general 
context of my examination of the lawfulness of the defendant’s decision making. 
In doing so, I have not decided what JF’s needs are or how they should be met.

The submissions of the parties on ground 1
41. JF alleges that LBM failed to conduct a lawful Care Act assessment because:

i) JF’s speech and language (SALT) and OT needs are not properly quantified 
in the body of the report although other detailed reports on those issues 
are referred to by use of the words ‘Please refer to’ or ‘Please see report of…’ 
without any further analysis. This in turn means that there has been no 
adequate assessment of what appropriate level of provision is required or 
how any available provision at the Lodge will affect JF;

ii) The report does not identify or express any view about a need for an on-site 
multi-disciplinary team (including speech therapy and OT) which is a facility 
that JF has enjoyed access to for several years and even before moving to the 
DL College. Likewise, the report does not identify or express any view about 
the approach to TCE in JF’s accommodation. This means that the defendant 
unlawfully assessed that JF did not have such needs or alternatively failed 
to consider whether he had any such needs. There is some overlap between 
this and the criticism summarised at (i) above;

iii) The report fails to recognise the importance to JF of continuity and familiarity, 
especially in his residential setting. It therefore fails to assess the impact that 
any transition from one placement to another would have on JF. Again there 
is overlap between this and the foregoing criticisms. Mr Line, on behalf of JF, 
made it clear that he was not submitting that JF could never be ‘transitioned’ 
from one placement to another, only that any statutory assessment of needs, 
given JF’s need for continuity, must include a consideration of where he is 
likely to be transitioned to, i.e. what his accommodation should include and 
how such a transition could be managed – a failure to do this would amount 
to a breach of section 1(1) and 9(4)(a) of the Act;

iv) Taken together and individually these deficiencies fail to comply with the 
defendant’s duty in section 1(1) and section 9(4)(a) of the Act and amount to 
an unlawful failure to consider and promote JF’s wellbeing. The suitability of 
any accommodation for JF must be considered at the needs assessment stage 
and not later because of the duty to promote JF’s wellbeing (which includes 
the impact of his needs on suitability of accommodation). In support of all 
Grounds, the claimant relies upon the reports referred to in paragraph 39 
above.

42. LBM rejects these criticisms and submits:

i) The SALT and OT needs are adequately set out and this case is essentially 
about how those needs should be met. Such assessments will always be 
expressed in ‘high level’ terms with more detail being set out at the provision 
stage i.e. later in the process. It is acceptable for hard pushed social workers 
to refer the reader/decision maker to other associated reports. It is just a 
short hand way of saying ‘consider them’.
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ii) The report does not identify a need for on-site multidisciplinary access or a 
TCE because there is no need for either. The report contains needs and is not 
required to identify ‘non-needs’. 

iii) Transition between placements will always be an issue for those in JF’s 
position and this would be obvious. In any event, the defendant says that it 
is adequately dealt with in the assessment. This is not a question of need but 
of planning at the next stage, ie provision. The plan for transitioning would 
be set out in more and appropriate detail at the provision rather than the 
assessment stage.

iv) No breach of section 1(1) was pleaded in the claimant’s grounds though it 
was relied upon in oral submissions before me. 

Submissions of the parties on ground 2
43. I have set out in paragraphs 9 to 24 above the chronology of correspondence 
and the relevant extracts about this from the assessment documents.  The claimant 
submits (a) that LBM has effectively decided to terminate JF’s placement at the DL 
College and (b) has done so by relying upon an inadequate Report that the Lodge 
can suitably meet his needs and (c) has either decided to place JF at the Lodge or 
has proposed to place JF there. If there is any ongoing fluidity around any of that, 
then the claimant submits that it is an unnecessary direct consequence of these 
proceedings rather than evidence that no decisions have been taken. 

44. The claimant submits that LBM’s decisions about the Lodge result from 
over-reliance on cost implications and on SHC’s February 2016 Report which, it 
is said, is so inadequate that no rational Council would safely rely upon it when 
considering the suitability of the Lodge for JF. It is submitted that the assessment is 
scant (comprising a Yes/No box format) and inaccurate and that it fails to include 
how any transition for JF would be managed in breach of the duty section 1(1) of 
the Act to promote his wellbeing. Mr Line submitted that if LBM wished to rely 
upon its own knowledge of or visits to the Lodge, then Ms Singer’s late statement 
about this was insufficient and not substantiated by any disclosed notes, minutes 
or associated documents. 

45. LBM submits that in fact, all that has happened from a public law point of 
view, is that LBM has assessed JF’s needs. The Act assessment process, for current 
purposes, involves two stages – (1) assessing the needs and (2) deciding how they 
should be met (i.e. provision). It submits that these proceedings were issued in 
between the assessment and the provision stage and that LBM has not yet decided 
how to meet JFs needs. I invited Mr Tankel to confirm whether or not LBM had 
already decided that the Lodge could suitably meet JF’s assessed needs. He 
submitted that although there was an impression that such a decision had been 
taken (in particular by the social worker/s responsible for the Assessment), no 
decision about the Lodge’s suitability had been taken at ‘corporate’ level because 
no decision had yet been made about funding JF’s placement. This meant, 
he contended, that the Lodge was merely ‘on the table’ and that there was no 
public law duty arising from that, yet. He did agree that only two locations are in 
contention, namely the DL College and the Lodge and that has been the case for 
well over a year. 

46. LBM submitted that it cannot be criticised for the quality of a third party’s 
(SHC’s) Report; such assessments are less detailed than those prepared when a 
resident actually moves in; that other factors were relied upon in any event such 
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as LBM’s tried and tested knowledge of the Lodge and placement there previously 
of other residents with severe difficulties. The defendant also set store on the 
contents of Ms Singer’s late witness statement in which she describes visiting the 
Lodge in January 2016 in order to assess its suitability.

Discussion and decision on ground 1
47. In my judgment the Needs Assessment must specify what JF’s needs are and 
it must do so on a rational basis. If the Assessment failed to assess the impact of 
JF’s needs for care and support upon the factors of wellbeing listed in section 1(2) 
of the Act, then it is an unlawful assessment. Likewise, if it failed to assess the 
outcomes that JF’s wishes to achieve in day-to-day life, and whether, and if so to 
what extent, the provision of care and support could contribute to the achievement 
of those outcomes, it is unlawful. If it fails to have regard to the matters specified 
in Regulation 3(2) as set out in paragraph 30 above, it is unlawful. If the author 
failed to have regard to the wishes and preferences of the individual (expressed 
here to a degree by the Guardians, his parents), then it is unlawful. If it is neither 
appropriate nor proportionate then it is unlawful. This judgment will not address 
all of JF’s needs, merely those referred to in the Statement of Facts and Grounds 
in order to determine whether they were lawfully considered applying these 
principles.

SALT/OT
48. The Assessment did reach a conclusion about these needs and found that JF 
needs:

i) Support to communicate his needs, views and wishes and intensive 
interaction (p2);

ii) A high level of communication support including ‘now next’ communication 
aids, verbal prompting and hand over hand support (p7);

iii) Staff need to be trained and fully aware of using JF’s communications aids to 
support him fully (p7);

iv) OT led intervention to regulate JF’s arousal levels and to prevent JF from 
becoming agitated, anxious (p4);

v) To be (in the context of OT) in a safe environment which is constantly 
checked for dangers to JF (p9);

vi) Staff need to be trained to use JF’s OT equipment;

49. I think it is implicit from the wording of the document that its author accepts 
that JF requires PECS and a high level of ongoing support:

i) On page 3 under the heading ‘Other relevant assessments (including health 
needs, mental capacity) etc.’ the author has written:

 ‘Please refer to the latest detailed reports provided by the current health 
professionals involved with JF at DL College.’

ii) On page 12 when assessing JF’s access to work, training, and education the 
Assessment included:

 ‘Please refer to the behavioural support plan, OT reports and SLT reports for 
detailed information.’
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50. Some of those ancillary reports referred to in the Assessment were in the 
documents placed before me and I have focused on those dated 2015 and 2016. 
They speak of the need for a multi-disciplinary approach and the need for ongoing 
SALT and OT support. Much of what is contained in the reports is consistent with 
the Care Act Assessment. To take one example the speech and language therapy 
report dated 10 February 2016 by Mel Roden indicates that JF required 29 hours of 
communication support over the previous year and that such SALT input does not 
occur on a weekly basis but on an ‘as and when’ basis so that when communication 
needs are identified, a referral is sent to the SALT service for support. It is correct, 
as Mr Line submits, that the Assessment does not expressly specify whether every 
need identified in the various reports, is agreed or rejected. However, the author of 
the Assessment refers the reader to the reports for ‘information’ and because they 
contain ‘relevant assessments’ about a variety of matters, including what JF can or 
cannot do for himself, what he is at risk from and certain other needs. The Care Act 
Assessor has plainly considered them but is not bound to accept every aspect of 
them. The Assessor is not under a duty to explain in a Care Act Assessment why he 
or she disagrees with anything contained in such reports or with the views of those 
in JF’s parents’ situation. The conclusions she reached are set out, and the material 
on which they are based is identified. That is a legally sufficient approach to an 
assessment, subject to the conclusions being rationally based on the material.

51. I remind myself that when it comes to reviewing such assessments, the court 
should be slow to interfere with the decision maker’s well-placed ability to judge 
an individual’s needs. 

52. For these reasons, I find that JF’s SALT/OT needs have been sufficiently 
described and assessed in accordance with the statutory framework set out in this 
judgment. The Assessment, in this respect, is neither unlawful nor Wednesbury 
unreasonable. 

ON-SITE MDT/TCE
53. The Assessment (and its associated reports) notes that JF benefits from having 
a co-ordinated MDT on-site which reviews his changing needs and behaviours, 
his support and therapies. Benefit is not the same as need. The Assessment makes 
a number of references to the continuous MDT access and the significance of it. 
For example, on page 5 it notes the way in which the MDT co-ordinates decisions 
about his daily life, describing it as comprehensive support network and lists 
the ongoing daily MDT support JF has received. The Assessment notes that his 
parents consider that the on-site access and TCE should continue. The report of 
Ms Roden, JF’s Speech and Language Therapist dated 10 February 2016 which the 
reader is signposted to in the Assessment states that JF needs to be in a TCE. The 
Assessment does not say one way or another whether JF has a need for TCE or for 
the MDT access to be on-site as opposed to otherwise available. Mr Line is critical 
of this especially given the parents’ clear views on the subject and the previous 
long term provision of both TCE and MDT. He is correct, in my view, to submit that 
the silence prevents the reader from understanding whether the need for MDT/
TCE was considered and rejected or simply not considered at all. The statement of 
Claire Singer stated that the local authority decided that JF did not need an on-site 
MDT or a TCE. I return to this below but for the purpose of this review, I accept that 
the defendant has so decided. Mr Tankel submits that the defendant is entitled to 
consider that JF does not need an on-site MDT or TCE at his accommodation and 
is not under a duty to list rejected needs in the Assessment or to give reasons.
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54. I am unable, on the evidence placed before me, to agree that this aspect of 
the Assessment is either rational or lawful. The defendant may well be entitled 
to conclude that JF does not need MDT or TCE but only on a lawful and rational 
basis. The only evidence about the decision concerning these potential needs 
comes from Ms Singer at paragraph 19 of her statement. She states that there was 
consultation and advice about this and the outcome was that the ‘local authority’ 
decided that JF did not require an on-site MDT and a TCE. The process is not 
particularised and the decision maker/s not identified. I remind myself that Mr 
Tankel informed the court that part of the rationale for conducting a Care Needs 
Assessment was that the defendant wished to explore cheaper accommodation 
because it had been decided JF did not need an on-site MDT and this aspect of 
provision was very expensive. I am not informed when this decision was taken 
and whether it was outside the main written Assessment process or before or after 
it. I have been provided with no documentation to evidence or support such a 
decision. For the Assessment to remain silent on both issues is surprising given 
the circumstances that I have summarised above. Ms Singer’s statement implies 
that the decision was made separately from the completion of the Assessment. 
The absence of information about the decision is contrasted with the information 
contained in various reports preceding and post-dating the Assessment which 
suggest an arguable need for both an on-site MDT and a TCE and a definite 
requirement to consider whether JF has such needs. It also sits alongside the 
clearly stated views of JF’s parents who speak for their son because he cannot 
speak for himself. Their views were recorded on the face of the Assessment but 
as it is not possible to tell when the decision was made that JF did not have these 
particular needs and by whom, it is not possible for the Court to be satisfied that 
the parents’ views (and JF’s wishes) were taken into account. It is also not possible 
to know whether in this respect, the defendant had regard, as it was required to, to 
the desired outcomes for JF or whether it assessed the impact of JF’s MDT needs 
in the context of his well-being and suitable accommodation. The decision in 
question would in part represent a departure in the type of service provided to 
JF for the last 15 years. It is difficult to categorise a decision to reverse such a long 
standing provision (based presumably on need) as rational when I am not told 
who made it and I am not told the basis for it.

55. In those circumstances, I am satisfied that the defendant failed to comply 
with its duties under sections 1(1) and (3) and section 9(4) of the Act. The decision 
was not reasonable in the Wednesbury sense. Accordingly the Assessment was not 
lawful. Any re-assessment of JF’s needs must be based on his current situation 
and not conducted (as I find it was) from the position that his placement is no 
longer available to him. It should be noted that this finding is entirely fact-specific 
in a case where there is a dispute about which decisions were actually made with 
virtually no evidence in support from the defendant to assist the Court one way 
or another. 

Transitions/familiarity
56. My judgment about the MDT/TCE aspect means that the Assessment 
will need to be conducted afresh. However, for the sake of completeness, I will 
deal with the issue of transitions and disruption to JF’s sense of familiarity. The 
Assessment acknowledged and assessed the difficulty that JF had with transitions 
of a daily nature and that this resulted in a need for 1:1 support within his home 
environment and 2:1 support when out. The Assessment recorded that JF needs 
trained staff to manage his transitions. The Assessment did not address in any 
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way what JF’s needs would be in transitioning from one placement to another. Mr 
Line categorises that as a breach of the duty to promote wellbeing, bearing as it 
inevitably would on JF’s physical and mental health and emotional wellbeing and 
an alleged diminution in suitability of accommodation. I have summarised LBM’s 
submissions in paragraph 42(iii) above. I reject its contention that the Assessment 
deals with JF’s needs in moving from one long term placement to another. It 
does not. However, I find that an Assessment under section 9 is not required to 
deal with this. The Care Act Assessment is designed to be a statement of static 
current needs, not how such needs should be met or changed. It must consider 
the effect of his care and support needs on the, inter alia, the suitability of his 
accommodation not how he might move to and from any such accommodation. 
In that sense, this part of the Assessment was neither unlawful nor irrational. If 
or when JF moves between placements, in meeting his needs, LBM will need to 
promote his wellbeing under section 1 and will therefore need to manage any 
transition in a way which complies with section 1. I have referred above to the 
role of the Care and Support Plan required by sections 24 and 25 of the Act and 
find that the obligation to address the specific way in which assessed needs are 
addressed will arise at that stage. Whether LBM has complied with this duty is not 
something I have been able to decide within this judicial review.

57. I should say that there is nothing in the LBM’s pleading point that breach of 
section 1 was not specifically pleaded by the claimant in writing. It is referred to 
in paragraph 35 of the Statement of Facts and Grounds. LBM was aware of this, as 
is clear from its detailed grounds of defence which deny a breach of the duty to 
promote JF’s wellbeing.

Discussion and decision on ground 2

What decisions have been made and how?
58. I have not been provided with any evidence about how the funding panel 
operates (beyond paragraph 17 of Ms Singer’s statement quoted above) or any 
written policy and procedure which would enable me to distinguish between 
the significance of decisions by social workers and decisions at a corporate level 
about placements of this nature. I have referred above to the reduced weight 
to be attached to a witness statement served late and unsupported by relevant 
documents. 

59. My findings about LBM’s decision-making are as follows: 

i) First, despite the fact that the Funding Panel has not met, LBM has decided 
to terminate JF’s placement at the DL College. This is the clear inference 
from the wording of the draft and final Care Act Assessments. It is also what 
has been communicated in the correspondence dated 12 July and 30 August 
2016. This is why the SHC Report was commissioned and JF’s parents urged 
to visit the Lodge. This finding is reinforced by the Care and Support Plan, 
disclosed very late in the day and dated 28 April 2017. It states:

 Funding was agreed for an additional two terms at college which is due to 
terminate at the end of the Spring term…an appropriate placement needs to 
be identified for JF to move to on a permanent basis, where his needs will be 
met.

 The combined effect of the language used and the steps taken is one of 
decision rather than undecided planning. 
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ii) Second, I find that on the information available to me, LBM has decided 
that the Lodge is suitable accommodation in the sense that it has decided 
it can meet JF’s needs, as assessed. I have little hesitation in coming to 
this conclusion. The social worker preparing the Care Act Assessment 
concluded that the Lodge was suitable. In correspondence dated 30 August 
cited in paragraph 22 above, LBM expressly stated that it had come to this 
conclusion. Furthermore, the Detailed Grounds for Defending the Claim say 
at paragraph 4(g):

 The defendant has, for a variety of reasons including a positive pre-admission 
assessment carried out by Aspen Lodge, Wednesbury reasonably decided that 
the claimant’s needs could in principle be met at that placement.

iii) Third, in my judgment LBM has not yet formally taken the decision to 
move JF from the DL College to the Lodge although, in its documents and 
correspondence, it has proposed that such a move is an option. The parties 
are agreed that for a long time now, it has been the only identified alternative 
option. It seems inevitable that, absent these proceedings, it would have 
decided to move JF to the Lodge because it has decided to terminate the DL 
College placement and has found no other suitable provider despite making 
various enquiries over several months.

The lawfulness of these decisions
60. There is no dispute that JF has eligible needs which the defendant must meet. 
It is obvious that an assessment of the suitability of his accommodation will 
depend on the assessment of his needs. 

61. The decision to terminate JF’s placement cannot be said to be rational. On 
one persuasive view, it was made before JF’s needs had been conclusively assessed 
under the Act. On any view, it was made before the preparation of the Care and 
Support Plan. In those circumstances, it is difficult to see how the decision can 
have been in compliance with the statutory duties contained in section 1 and 
9(4) of the Act and in Regulation 3 of the Assessment Regulations. The defendant 
denied making a decision to terminate JF’s placement at the DL College, a 
position which I have rejected. It has simply deferred the implementation of its 
decision. There is no evidence before the Court therefore justifying the decision. 
No reasonable local authority would terminate the placement of someone with 
JF’s complex needs without having conducted a lawful assessment of those needs 
and without having lawfully decided that suitable alternative accommodation 
was available that would enable them to meet his needs. I have found that 
the assessment was not lawful for the reasons given above. The decision to 
terminate can therefore not stand, regardless of the date on which it was taken.  

62. For the same reason, the decision that the Lodge is suitable to meet JF’s needs 
cannot stand. If the needs have not been lawfully assessed, the deemed suitability 
of the alternative accommodation cannot lawfully survive. Here the third-party 
provider SHC assessed the Lodge as suitable accommodation well before the 
Care Act Assessment process was even complete. The defendant was entitled to 
consider the pre-admission Report but only in the face of a lawful and rationale 
Care Act Needs Assessment.

63. In those circumstances, it is not strictly necessary for me to decide whether 
the January 2016 pre-admission Report was so inadequate that no reasonable 
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local authority would rely upon it when deciding the suitability of alternative 
accommodation. Because it will be necessary for the defendant to re-assess JF’s 
needs and therefore the suitability of any proposed alternative accommodation 
I express the following findings to assist the parties in the consideration of the 
nature of any re-assessment.

64.  It is not sustainable for LBM to say on the one hand that it is not responsible 
for the pre-admission Report (and therefore for any apparent deficiencies in it) 
but that it has acted reasonably in relying upon it. It relied upon it to such an 
extent that it declined to arrange for a requested and more thorough assessment 
of JF in the DL College by Lodge staff after JF’s parents expressed concerns 
about its quality and declined to move JF to the Lodge for assessment purposes. 
Mr Tankel confirmed that the parents’ request was declined because the first 
assessment sufficed. If the pre-admission Report is so deficient that no reasonable 
local authority would rely upon it to commission a service, then LBM has acted 
unreasonably in placing reliance on it. 

65. Turning then to the criticisms made of the pre-admission Report by SHC, I 
agree that it does not allow for written detail of the sort deployed in a Care Act 
Assessment. It does not need to. It is just one part of a process.

66. I accept that it contained a number of errors, some, more important than 
others. They do not however mean that the Lodge is incapable of meeting JF’s 
needs or that LBM would be acting unreasonably in relying SHC’s assessment in 
the wake of a lawful Care Act Assessment. Until LMB lawfully assess JF’s needs, 
these issues must remain unresolved.

67. The document does not contain any reference to the intense planning that 
would be required to try and transition JF from the DL College to the Lodge. The 
claimant has categorised that as a breach of section 1(2) of the Act because it fails 
to promote his wellbeing. I do not agree, as I have explained above in the context 
of the Care Act Needs Assessment. The purpose of the document is to record the 
accommodation and care/support needs that the service user has in order for the 
Lodge to determine whether it can meet them. It is for LBM to decide whether 
the Lodge could suitably provide a placement and it can only do that after it has 
lawfully assessed JF’s needs. If the Lodge reasonably can meet the needs, then 
the planning for that comes at a later stage when the Care and Support Plan is 
implemented. The relevance of the need to plan transitions properly is to the 
decision to move JF. 

68. Taken in isolation, the information contained within the pre-admission Report 
prepared by SHC may not be sufficiently detailed to commission a service of the 
complex sort required by JF. But if I had been required to go on and determine 
the lawfulness of LMB’s reliance upon the Report I would have been entitled to 
have regard to the fact that the relevant social worker, Ms Singer, visited the Lodge 
in order to assess it. I would also have been entitled to have regard to contents 
of the defendant’s Detailed Grounds for Defending the Claim, which included an 
assertion that LBM is very familiar with the Lodge and the type of service that it 
provides and that it has successfully accommodated other service users there. Any 
Court reviewing such matters would be assisted by the service of more detailed 
information about all of this. In making these observation, I make it clear that I 
have not made any decision as to whether the Lodge is suitable to meet JF’s needs.

69. I do not need to determine whether LBC’s decisions have been motivated 
purely by cost and whether it has fettered its discretion in this way, as was found 

CCLR June 2017 TEXT.indd   261 26/09/2017   07:32:05



20 CCLR June 2017 © Legal Action Group

262

A

B

C

D

E

F

G

H

I

J

K

20 CCLR 262 R (JF) v Merton LBC

on the evidence in R (Alloway) v Bromley LBC [2004] EWHC 2108 (Admin), (2005) 
8 CCLR 61 at [71]–[75]. Given that the DL College has adult provision, Mr Tankel’s 
responses on behalf of LMB, summarised in paragraph 13 above, taken to their 
logical conclusion would imply that cost was a very significant factor.

70. Finally, the claimant alleged in its Statement of Facts and Grounds that 
because the DL Centre was the preferred choice, the defendant was obliged 
pursuant to the Choice of Accommodation Regulations cited above, to maintain 
JF’s accommodation at the DL College. This contention was not developed orally 
at the hearing before me. For the avoidance of doubt, I would have rejected the 
claimant’s argument for the reasons set out in the defendant’s Summary and 
Detailed Grounds.

71. The parties were unable to agree an order consequential to this judgment. I 
heard brief oral submissions about remedy at the substantive hearing and at my 
direction, I received further written submissions. 

72. The main difference between the parties concerns the question of whether 
I should quash the Care Act Assessment and direct the defendant to undertake 
another in accordance with its statutory duties. The defendant contends that the 
assessment forms the basis of a public law decision and that as it is not a decision 
in and of itself, it cannot be quashed. Further having been declared to be unlawful, 
there is no need to quash it because no lawful reliance can now be placed upon 
it and there is, in any event, a statutory duty under the Care Act 2014, to assess 
JF’s needs. I am informed by the defendant in submissions that there has been a 
recent development and as such ‘it may be that it is the NHS that now has statutory 
responsibility for carrying out JF’s needs assessment’. The claimant contends 
that the assessment informs future decision making and must be quashed. The 
claimant desires certainty, wishes the process to commence afresh and has no 
knowledge of any reason why that process should be postponed.

73. I am satisfied that the court has the power to quash the Care Act Assessment 
and, if necessary, to mandate the defendant to re-assess KF’s needs. The Assessment 
plainly constitutes a public law decision for the purpose of judicial review (albeit 
one that informs other public law decisions) and I have judged it to be unlawful. 
A declaration as to its unlawfulness is of limited practical utility and there is no 
good reason not to quash it. The indecision over JF’s accommodation has lasted 
well over a year and has continued during and after these proceedings. I have not 
been provided with cogent information which would enable me to conclude that 
the defendant is no longer under a statutory duty to assess JF’s needs. On the one 
hand the defendant says it is aware of its duty to assess in accordance with the 
2014 Act and on the other it suggests that the duty may now fall elsewhere. In the 
face of that ambiguity and given the duration of the ongoing uncertainty I am 
not confident that a quashing order would suffice to ensure that JF’s needs are 
assessed. In the light of the orders that I intend to make, the declarations sought 
are not, in my view, necessary.

74. I make the following orders:

i) The claim is allowed;

ii) The Care Act Assessment dated 14 July 2016 is quashed;

iii) The defendant’s decisions, under review in these proceedings, to terminate 
JF’s placement at the DL College and to assess the Lodge as suitable to meet 
JF’s needs are quashed. 
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iv) The defendant undertake a further assessment of JF’s needs in accordance 
with the provisions of the Care Act 2014 and associated Regulations.

v) That the parties file and serve written submissions on the issue of costs 
(limited to two sides of A4) on or before 4pm on 5 July 2017.

CCLR June 2017 TEXT.indd   263 26/09/2017   07:32:05



20 CCLR June 2017 © Legal Action Group

264

A

B

C

D

E

F

G

H

I

J

K

Djaba v West London Mental Health Trust and 
Secretary of State for Justice
[2017] EWCA Civ 436
Court of Appeal
28 June 2017
Arden, McCombe and Sales LJJ

Section 72 of the Mental Health Act 1983 limited the Tribunal to considering 
whether to direct the discharge of the patient and did not extend to considering 
whether the conditions meant that the patient’s detention was proportionate 
for European Convention on Human Rights (ECHR) purposes. Where a patient 
wished to challenge his detention as incompatible with his ECHR rights the 
remedy was judicial review. 

Facts
The appellant is a 37-year-old man of West African origin with a history of mental 
illness resulting in hospital admission. His current admission began in 2007 and 
his aggressive behaviour resulted in his transfer to Broadmoor Hospital in 2009. 

In July 2012, the appellant was charged with three offences involving unlawful 
wounding and assault occasioning actual bodily harm. He was held unfit to plead 
and found to have committed the acts underlying the offences. A hospital order 
and a restriction order under sections 37 and 41 of the Mental Health Act (MHA) 
1983 were imposed and the appellant is therefore a ‘restricted patient’. 

Since his admission to Broadmoor the appellant has been kept in secluded 
conditions and since 2014 he has been accommodated in a ‘super seclusion 
suite’ built entirely for the purposes of his confinement. This consists of a small 
room divided into two parts, with a secure partition between the two sections. 
Other than in relation to health assessments no one is permitted to enter the 
room without the partition being in place. Treating staff enter the room wearing 
personal protective equipment to forcibly administer medication. Visits by the 
appellant to communal areas of the hospital are only possible with the use of 
mechanical restraints and accompaniment by several staff members. Until his 
solicitors intervened the appellant had not had face-to-face contact with his 
family or friends for a number of years.

As the appellant had not exercised his right of appeal in the first three years of his 
detention, the Secretary of State referred the case to the First-tier Tribunal (FTT), 
triggering a review of the detention, in accordance with his duty under MHA 1983 
s71(2). The appellant sought either a conditional discharge or an extra-statutory 
recommendation by the FTT for his transfer to a different hospital. 

The FTT found that the statutory tests for continued detention were met in the 
appellant’s case. The appellant was suffering from paranoid schizophrenia. It was 
not accepted by the Tribunal that he was only violent because of his restrictive 
setting; the Tribunal held that the violence was driven by his beliefs and that 
he constituted a danger to others. Neither conditional discharge nor the extra-
statutory recommendation sought were considered appropriate. The significant 
restrictions on the appellant were held to be necessary and proportionate to deal 
with his violence. However there was no express reference to Article 5 ECHR in 
the decision.
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In the Upper Tribunal (UT), the appellant’s representatives argued that the FTT 
had failed to deal with the Article 5 arguments. The FTT should have applied 
the ‘least restrictive option’ approach to the appellant’s detention. It was 
submitted that any improvement by treatment was so minimal that it no longer 
had the necessary purpose under the MHA 1983. It was said that the appellant’s 
detention was not proportionate under Article 5 and also under Article 8, given 
the limited contact that the appellant had been allowed with his mother.

The UT held that the FTT had covered the same ground as required on any 
application of ECHR principles through the statutory analysis conducted under 
the MHA 1983. It held that the FTT had been correct in the application of the 
evidence to the statutory criteria. 

Before the Court of Appeal the appellant contended that MHA 1983 ss72, 73 and 
145 required a ‘proportionality assessment’ to be conducted, pursuant to Articles 
5 and/or 8 ECHR, taking into account the conditions of the appellant’s detention. 
He contended further that the tribunals below had failed to have proper regard to, 
and to apply, the provisions of Articles 5 and/or 8 ECHR. 

Held: 

i) The decision of the Court of Appeal in Secretary of State for Justice and 
Welsh Ministers v MM and PJ [2017] EWCA Civ 194, (2017) 20 CCLR 282 
(‘PJ’) confirmed that the FTT’s power is a ‘distinct and separate’ one, 
namely that of discharge, and does not provide for intervention to regulate 
the conditions under a Community Treatment Order. The same must apply 
to the Tribunal’s powers in the instant appeal, which also confer a power of 
discharge. That power cannot also include power to regulate the conditions of 
detention.

ii) It was perhaps unfortunate that the Court of Appeal in PJ had not addressed 
the passages from the speech of Baroness Hale in R (H) v Secretary of 
State for Health [2005] UKHL 60. There was force in the point that it might 
be thought that specialist tribunals, rather than courts, were better suited 
to assessing conditions of a patient’s detention in a human rights context. 
However in the light of the Court of Appeal’s decision on the jurisdiction issue 
in PJ it did not need to consider these issues. 

iii) Any further issue of the lawfulness of the appellant’s conditions of detention 
under the ECHR would have to be raised in proceedings in the civil courts. 
Thus it was right for the appeal to the UT to be dismissed and so the instant 
appeal should also be dismissed.

iv) Per Sales LJ, with whom Arden LJ agreed. The Tribunal’s powers are strictly 
defined by statute. The FTT and UT were therefore correct to focus their 
analysis upon the matters mentioned in the relevant subsections of MHA 1983 
ss72 and 73. These matters do not include the conditions of detention of a 
restricted patient or the availability of visiting rights for members of a patient’s 
family. The governing NHS Trust for Broadmoor Hospital is a public authority 
and is amenable to judicial review in relation to any legal challenge which a 
restricted patient may wish to bring in relation to these matters. 

v) It could be argued that it would be better to confer jurisdiction on the Tribunal 
to deal with these matters as well. But Parliament has clearly decided to 
limit the jurisdiction of the Tribunal to dealing with claims for the absolute 
discharge of a restricted patient by reference to the matters identified in the 
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statute. The availability of recourse to the Tribunal for this purpose focuses 
on the requirement in Article 5(4) ECHR for access to a court or tribunal for 
detained individuals to seek release if the detention is not lawful. Parliament 
clearly intends that the Tribunal should not be diverted into dealing with 
matters apart from this. There is nothing in the ECHR which says that all 
matters arising in relation to a person’s detention must be capable of being 
determined by the same court or tribunal. 

vi) There was no basis to read the statutory test of appropriateness of detention 
and treatment under the MHA 1983 to include conditions of detention in 
accordance with section 3(1) of the Human Right Act (HRA) 1998. Interpreting 
the statutory provisions in accordance with the natural meaning of the words 
used does not produce any incompatibility with Convention rights, because 
aspects of Convention rights which are not covered by those sub-paragraphs 
are nonetheless capable of protection via judicial review. Furthermore the 
interpretation of the statutory provisions contended for by the appellant was 
not a ‘possible’ interpretation of those provisions for the purposes of HRA 
1998 s3(1). 

vii) Per Arden LJ. Where the question whether detention complies with the ECHR 
is not expressly within the powers of the tribunals but can be heard in other 
proceedings, HRA 1998 s3 does not require the powers of the tribunals to be 
interpreted to give them the powers to consider Convention-compliance. The 
appellant must apply for judicial review if he considers that the conditions of 
his detention are disproportionate and do not comply with the Convention.
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Judgment

LORD JUSTICE MCCOMBE: 
1. This is an appeal by Mr Jasmin Djaba from a decision of 19 July 2016 of the 
Upper Tribunal (Administrative Appeals Chamber) (Upper Tribunal Judge Jacobs) 
(‘UT’), refusing to set aside a decision of 23 November 2015 of the First-tier 
Tribunal (Health, Education and Social Care Chamber) (Tribunal Judge Rickman, 
Dr M Al-Yassiri and Mrs R Sekhawat) (‘FTT’) that the appellant should not be 
discharged from liability to be detained for medical treatment. The appellant 
appeals with permission given by Moore-Bick LJ by order of 10 November 2016 
on the basis that this second appeal raises a point of principle and that it had 
sufficient prospect of success to warrant the grant of permission.

2. By my direction this case appeared in the court’s lists with the appellant’s name 
anonymised. However, at the hearing, we revoked that direction for the future, 
since we were informed by Ms Bretherton QC (for the appellant) that Mr Djaba, 
with the full concurrence of his litigation friend, wished his case to have normal 
publicity. Accordingly, the appellant’s full name appears in this judgment and will 
so appear in court documents, absent any further order to the contrary.

3. As appears in paragraph 3 of the Grounds of Appeal, the appeal is concerned 
with the narrow issue whether the statutory tests within sections 72, 73 and 145 
of the Mental Health Act (MHA) 1983 require a ‘proportionality assessment’ to 
be conducted, pursuant to Articles 5 and/or 8 of the European Convention of 
Human Rights and Fundamental Freedoms (‘ECHR’) and the Human Rights Act 
(HRA) 1998, taking into account the conditions of the appellant’s detention. Some 
limited summary of the background facts and procedural history of the case are 
necessary as follows.

4. The appellant was born in 1980 to a family of West African origin. It is said in 
the written decision of the FTT (para 1.1) that he was born in the United Kingdom 
but moved to Ghana with his mother at the age of 8. He returned to the UK when 
aged 21. He became unwell while living in Ghana and, it appears, he was admitted 
to psychiatric hospitals on more than one occasion while living there. He was 
first admitted to hospital in this country in 2002 and there followed a number of 
other admissions arising from his non-compliance with medication regimes. His 
current admission began in 2007. In 2008 he was transferred to medium security 
conditions because of his aggressive behaviour and he was detained in various 
hospitals until his transfer to Broadmoor Hospital in 2009.

5. On 26 July 2012, in the Crown Court at Reading, he was found to be unfit to 
plead to an indictment charging him with three offences, involving unlawful 
wounding and assault occasioning actual bodily harm, contrary to sections 20 and 
47 (respectively) of the Offences against the Person Act 1861. Two of the offences 
were said to have occurred in July 2009. The first happened when he lost his 
temper when his mobile telephone ran out of credit and he repeatedly punched 
the victim, causing him severe bruising to the face and head, bleeding and 
whiplash. The second incident related to an occasion when he attacked members 
of the care team attempting to administer medication. The third offence alleged 
was in January 2011 when he attacked his victim while under escort from a shower 
room at the hospital; he punched the victim six times, causing injuries, including 
a fractured eye socket. He was found to have committed the acts underlying the 
offences charged and the court imposed a hospital order and a restriction order 
under MHA 1983 ss37 and 41 of the. He is, therefore, a ‘restricted patient’ for the 
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purposes of the MHA 1983. He had no history of violence prior to his detention 
and all the recorded violence has been in hospital surroundings. 

6. The appellant has been kept in secluded conditions since admission to 
Broadmoor and, since 2014, he has been accommodated in what is called ‘a super 
seclusion suite’ built entirely for the purposes of his confinement. This suite 
consists of a small room divided into two parts, with a secure partition between 
the two sections. Save for reviews to assess his health, no one is permitted to 
enter the room without the partition being in place. Treating staff have to enter 
the room wearing personal protective equipment (including shields, helmets 
and visors), as the appellant is highly resistant to receiving his depot medication, 
which has to be administered forcibly. Limited interventions are made to enable 
visits by the appellant to communal areas of the hospital, but always with the use 
of mechanical restraints and accompaniment by several staff members. Until 
the intervention of his present solicitors, the appellant had not had face-to-face 
contact with his mother, other members of his family or with friends for a number 
of years.

7. The FTT decision records further incidents of varying seriousness and other 
occasions when the appellant himself has suffered injury, including a shoulder 
dislocation twice. At the hearing of the appeal, we were also taken to parts of 
the fuller medical evidence that was before the FTT dealing with the numerous 
incidents of extreme behaviour by the appellant that have led to the decisions as 
to his treatment and management in the secluded conditions described above. It 
is not for us on this appeal to review that material or the decisions of the clinicians 
that have been made on the basis of it. The appeal is concerned solely with the 
issue of principle which I have already outlined.

8. The appellant did not exercise his right of appeal to the FTT (under MHA 1983 
s70) in the first three years of detention, although it is accepted that he would 
have been reminded of his right to do so in accordance with normal statutory 
procedures. As a result, the Secretary of State, pursuant to his duty under MHA 
1983 s71(2), referred the case to the FTT, thus triggering a review of the detention. 

9. The relevant sections of the MHA 1983 were sections 73 (power to discharge 
restricted patients) (applying by reference criteria set out in section 72) and 145 
(interpretation) which provide as follows: 

72 Powers of tribunals

(1) Where application is made to the appropriate tribunal by or in respect of a 
patient who is liable to be detained under this Act or is a community patient, the 
tribunal may in any case direct that the patient be discharged, and–

…

  (b) the tribunal shall direct the discharge of a patient liable to be detained 
otherwise than under section 2 above if it is not satisfied–

   (i) that he is then suffering from mental disorder or from mental disorder 
of a nature or degree which makes it appropriate for him to be liable to be 
detained in a hospital for medical treatment; or

   (ii) that it is necessary for the health of safety of the patient or for the 
protection of other persons that he should receive such treatment; or 

   (iia) that appropriate medical treatment is available for him; ...
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73 Power to discharge restricted patients

(1)  Where an application to the appropriate tribunal is made by a restricted 
patient who is subject to a restriction order, or where the case of such a patient 
is referred to the appropriate tribunal, the tribunal shall direct the absolute 
discharge of the patient if –

  (a)  the tribunal is not satisfied as to the matters mentioned in paragraph (b) 
(i), (ii) or (iia) of section 72(1) above; and

  (b)  the tribunal is satisfied that it is not appropriate for the patient to remain 
liable to be recalled to hospital for further treatment.

(2)  Where in the case of any such patient as is mentioned in subsection (1) 
above– 

  (a) paragraph (a) of that subsection applies; but

  (b)  paragraph (b) of that subsection does not apply,

the tribunal shall direct the conditional discharge of the patient.

145 Interpretation

(1)  In this Act, unless the context otherwise requires–

…

‘medical treatment’ includes nursing, psychological intervention and specialist 
mental health habilitation, rehabilitation and care (but see also subsection (4) 
below);

…

(4)  Any reference in this Act to medical treatment, in relation to mental disorder, 
shall be construed as a reference to medical treatment the purpose of which is to 
alleviate, or prevent a worsening or, the disorder or one or more of its symptoms 
or manifestations.

10. The hearing before the FTT was opened at the hospital on 14 November 
2015 when directions were given; the case was heard substantively (again at the 
hospital) on 20 and 21 November 2015. The appellant was represented (as now) 
by Ms Bretherton QC and his solicitor, Ms Luscombe. He was then seeking either 
a conditional discharge or an extra-statutory recommendation by the FTT for his 
transfer to a different hospital. 

11. The FTT decision records that the appellant attended the hearing wearing 
mechanical restraints throughout. It is stated that he interrupted proceedings 
frequently and was warned that he might be excluded. However, it appears from 
the record that he gave oral evidence.

12. The decision was announced at the end of the hearing and the reasons were 
given in the written decision of 23 November 2015. The formal grounds of the 
decision were: 

1. The Tribunal is satisfied that the patient is suffering from mental disorder of 
a nature and degree which makes it appropriate for the patient to be liable to be 
detained in a hospital for medical treatment.
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2. The Tribunal is satisfied that it is necessary for the health and safety of the 
patient and for the protection of other persons that the patient should receive 
such treatment.

3.  The Tribunal is satisfied that appropriate medical treatment is available for 
the patient.

13. It was found that the appellant was suffering from paranoid schizophrenia; 
a finding that had not been challenged by his legal team, although the appellant 
himself did not accept that diagnosis. The FTT found that he was delusional, 
thought disordered, with paranoid beliefs, irritable, prone to aggressive behaviour 
and totally lacking in insight. It was found that medication made the appellant 
calmer and less preoccupied with his beliefs and that there had been subtle 
improvements in his mental state as a result. It was not accepted by the FTT that 
he was only violent because of his restrictive setting; on the contrary, it was found 
that the violence was driven by his beliefs and that he constituted a danger to 
others. It was also found that appropriate treatment was available. 

14. Neither conditional discharge, nor the extra-statutory recommendation 
sought on the appellant’s behalf, were considered appropriate. The significant 
restrictions on the appellant were acknowledged, but it was found expressly that 
these were necessary and proportionate to deal with the appellant’s violence. 
However, there was no express reference to Article 5 of the ECHR, although it had 
been submitted to the FTT by Ms Bretherton that the FTT was required to have 
regard to that Article. 

15. We have seen Miss Bretherton’s skeleton argument for that stage of the 
proceedings, dated 5 November 2015. It appears from that document that Ms 
Bretherton’s argument engaged with issues both relating to the statutory criteria 
under the MHA 1983 (standing alone) and to the ECHR. While the latter took up a 
smaller element of the written document, Ms Bretherton told us that the argument 
was much expanded in submissions after the oral evidence had been given.

16. Permission to appeal to the Upper Tribunal was sought and was granted by 
the FTT, in the person of Tribunal Judge Fryall, on 7 January 2016, in particular in 
reliance upon the decision of Charles J in PJ v Local Health Board and others [2015] 
COPLR 756, [2015] UKUT 480 (AAC) (‘PJ’) to which (together with this court’s 
judgment on appeal in that case) I return below.

17. In the UT, Ms Bretherton argued that the FTT had failed entirely to deal with 
her Article 5 arguments. It was submitted that the Article was clearly engaged 
and the FTT was obliged by it to apply the ‘least restrictive option’ approach to 
the appellant’s detention. Accordingly, the FTT should have expressly considered 
the length and the severity of the detention. Any improvement by treatment, it 
was submitted, was so minimal as to be unworthy of regard. It should have found 
accordingly that treatment no longer had the necessary purpose set out in MHA 
1983 s145(4), ie treatment in the Act

… shall be construed as a reference to medical treatment the purpose of which is 
to alleviate, or prevent a worsening of, the disorder or one or more of its symptoms 
or manifestations.

Ms Bretherton argued that treatment no longer had this purpose and that 
detention was not proportionate in a way that was compliant with Article 5.
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18. It was also argued for the appellant that similar issues arose under Article 
8 concerning the limited contact that the appellant had been allowed with his 
mother.

19. So far as protection was concerned, it was submitted, there were no adequate 
grounds for finding that detention was needed for the protection of others outside 
the hospital setting.

20. For the respondent it was argued that the FTT’s review had satisfied the Article 
5 requirements by its application of the statutory criteria. The treatment given was 
working and the FTT had rejected the argument (as it was entitled to do on the 
evidence) that the violence by the appellant was simply referable to his treatment 
and/or to his detention.

21. The UT judge reviewed Articles 5 and 8 and some of the case law on the 
subject. He noted the decision of Charles J in PJ, that Article 5 governed the MHA 
1983 provisions dealing with Community Treatment Orders (‘CTOs’) (ie MHA 1983 
ss17A and following) and he referred to his own previous decisions (differing from 
Charles J) that ECHR issues did not arise in the limited mental health jurisdiction 
of the FTT. Ms Bretherton had submitted to the judge that it was important for a 
decision to be made as to whether the approach of Charles J was to be applied to 
decisions made under MHA 1983 ss72 and 73.

22. The judge referred to section 12(2)(a) of the Tribunals, Courts and Enforcement 
Act 2007 which provides that if the UT finds that the FTT has made an error of law 
it ‘may (but need not) set aside the decision’. To cut shortly to the point, without 
(I hope) doing disservice to the judge’s fuller reasons, he decided that the ground 
covered by the statutory analysis conducted by the FTT under the MHA 1983 
covered the same ground as required on any application of the ECHR principles. 
He said at paragraph 32 of the decision:

… the outcome of this case would be the same whether I dealt with it under Ms 
Bretherton’s human rights analysis or under the normal interpretation of the 
Mental Health Act 1983.

23. At paragraph 29 of the decision he stated that he had put to Ms Bretherton 
that her argument could have been put just as well without reference to Article 5 
or the human rights case law and that she had accepted that it could have been. 
The judge then reviewed the case under the headings of ‘Disorder’, ‘Treatment’ 
and ‘Protection’ and held that the Tribunal had been correct in its application of 
the evidence to the statutory criteria and thus the result 

…would have been the same had I applied the human rights approach presented 
by Ms Bretherton. Essentially, the argument failed because it was founded on an 
approach to the tribunal’s findings of fact that was not supported by the evidence.

24. Ms Bretherton does not accept that she made any concession before the judge 
of the kind mentioned above and she referred us in that regard to her written 
application to the UT for permission to appeal to this court, in which she made 
that point. All I need to say, I think, is that it appears that Ms Bretherton and the 
judge appear to have been at cross-purposes about this aspect of the argument 
which had been presented. 

25. As I hope is already apparent, Ms Bretherton’s primary argument on this 
appeal is that the Tribunals below have failed to have proper regard to, and to 
apply, the provisions of Articles 5 and/or 8 of the ECHR. She invites us to allow 
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the appeal and to remit the case to a differently constituted FTT to rehear the case 
and, in the process, for the new Tribunal to review the lawfulness of the appellant’s 
detention, in the context of the conditions of that detention, under the relevant 
provisions of the ECHR. 

26. Mr Sachdeva QC for the first respondent invites us to dismiss the appeal, to 
hold that the Tribunals below were correct in their approach and to find that the 
appellant’s other remedies (if any) under the ECHR have to be pursued in the civil 
courts. He submitted that the FTT was correct not to engage in the wider issues 
under the ECHR, as it had no jurisdiction to do so, and the UT had been correct in 
dismissing the appeal on the grounds that it did.

27. Before dealing, so far as is necessary, with the refinements of the arguments 
presented to us, I find it convenient to deal with the important decision in Secretary 
of State for Justice and Welsh Ministers v MM and PJ [2017] EWCA Civ 194, (2017) 20 
CCLR 282, on appeal from the Upper Tribunal (Administrative Appeal Chamber) 
(Charles J) (reference given above). I shall continue to refer to the case in this court 
as ‘PJ’ since it seems to me that it is the case of the respondent PJ that is more 
material to our present problem than that of MM; the case of MM was joined with 
that of PJ to deal with wider issues affecting both patients.

28.  PJ was a middle-aged man who was the subject of a CTO under section 17A of 
the MHA. He had been discharged to a specialist care home and he was required 
to reside there and to abide by rules requiring him to be subject to 15 minute 
observations. His community access was required to be predominantly escorted. 
His capacity to consent to the conditions was not in issue. He sought discharge of 
the CTO on the basis that the conditions of the order’s implementation amounted 
to an unlawful deprivation of his liberty in breach of Article 5 of the ECHR.

29. The Mental Health Review Tribunal for Wales decided that PJ was not deprived 
of his liberty and that the CTO was a framework to enable monitoring and review 
of the risks posed to the public and that had to take precedence over issues of 
human rights under the ECHR.

30. On appeal to the UT, Charles J decided that, whether or not the arrangements 
under the CTO constituted a lawful deprivation of liberty or a deprivation of 
liberty that could not be authorised, PJ was not free to leave the care home. The 
tribunal could not ignore possible breaches of the ECHR or permit an unlawful 
state of affairs to continue. When construing the test set by MHA 1983 s72(1)(c) 
(relating to the discharge of community patients), and in exercising any discretion 
to adjourn proceedings under section 72(1), the tribunal had to take into account 
whether the implementation of the conditions of a CTO would or might create a 
breach of Article 5 or any other Convention right and, where such a breach was 
established it had to exercise its powers to bring it to an end. Only where problems 
relating to the ECHR could not be resolved (eg by altering conditions) would a 
patient have to be discharged.

31. In reaching his conclusion as to the role of the tribunal with regard to rights 
under the ECHR, Charles J cited extensively from the speech of Baroness Hale of 
Richmond in R (MH) v Secretary of State for Health [2005] UKHL 60, [2006] 1 AC 
441. 

32. The MH case concerned a challenge to the compatibility of the regime for 
challenge to a patient’s detention under the MHA. The patient’s mother had given 
notice of her intention to discharge her under MHA 1983 s23. Thereupon, an 
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approved social worker applied to the County Court under section 29 for an order 
that the functions of the ‘nearest relative’ be transferred from the mother to that 
social worker. As a result, the period of lawfulness of the patient’s detention was 
extended, by operation of the statute, until the application was disposed of, giving 
rise to potential delay in resolving any issue as to the lawfulness of the detention. 
At the mother’s request, the Secretary of State referred the case to a tribunal under 
s67. The tribunal heard the reference and refused to order discharge. The patient 
sought (by judicial review) a declaration that the scheme under the MHA 1983 
was incompatible with the right to take proceedings for the speedy decision of 
the lawfulness of detention under Article 5(4) of the ECHR. Silber J dismissed the 
claim; this court allowed an appeal, making a declaration that sections 2 and 29(4) 
were incompatible with Article 5(4). The House of Lords allowed the Secretary of 
State’s appeal and reversed this court’s decision.

33. Having said (at [29]) that a time might come when a patient’s right under 
Article 5(4) will be violated unless some means of taking proceedings are available, 
Baroness Hale said this at [30] to [32]: 

30. The preferable means is what happened in this case: that the Secretary of State 
uses her power under section 67(1) to refer the case to a tribunal. This is preferable 
because mental health review tribunals are much better suited to determining the 
merits of a patient’s detention and doing so in a way which is convenient to the 
patient, readily accessible, and comparatively speedy. As already seen, a reference 
is treated as if the patient had made an application, so that the patient has the 
same rights within it as she would if she herself had initiated the proceedings. It 
can, of course, be objected that this solution depends upon the Secretary of State 
being willing to exercise her discretion to refer. But the Secretary of State is under 
a duty to act compatibly with the patient’s Convention rights and would be well 
advised to make such a reference as soon as the position is drawn to her attention. 
In this case this happened at the request of the patient’s own lawyers. Should the 
Secretary of State decline to exercise this power, judicial review would be swiftly 
available to oblige her to do so. It would also be possible for the hospital managers 
or the local social services authority to notify the Secretary of State whenever an 
application is made under section 29 so that she can consider the position. These 
applications are not common: they no longer feature in the annual published 
Judicial Statistics, but when they did feature they tended just to make double 
figures every year. So the burden on the authorities, the Secretary of State and the 
tribunals would not be high.

31. Judicial review and/or habeas corpus would, of course, also be available to 
challenge the lawfulness of the patient’s detention. Any person with sufficient 
standing could invoke them. Before the Human Rights Act 1998, the European 
Court of Human Rights held that these were not a sufficiently rigorous review of 
the merits, as opposed to the formal legality, of the patient’s detention to comply 
with Article 5(4): see X v United Kingdom (1981) 4 EHRR 188. It may well be that, 
as the Administrative Court must now itself act compatibly with the patient’s 
rights, it would be obliged to conduct a sufficient review of the merits to satisfy 
itself that the requirements of Article 5(1)(e) were indeed made out. But it is not 
well equipped to do so. First, it is not used to hearing oral evidence and cross 
examination. It will therefore take some persuading that this is necessary: cf R 
(Wilkinson) v Broadmoor Special Hospital Authority [2002] 1 WLR 419 and R 
(N) v M [2003] 1 WLR 562. Second, it is not readily accessible to the patient, who is 
the one person whose participation in the proceedings must be assured. It sits in 
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London, whereas tribunals sit in the hospital. How would the patient’s transport 
to London be arranged? Third, it is not itself an expert tribunal and will therefore 
need more argument and evidence than a mental health review tribunal will 
need to decide exactly the same case. All of this takes time, thus increasing the risk 
that the determination will not be as speedy as Article 5(4) requires. 

 32.  Hence, while judicial review and/or habeas corpus may be one way of 
securing compliance with the patient’s Article 5(4) rights, this would be much 
more satisfactorily achieved either by a speedy determination of the county court 
proceedings or by a Secretary of State’s reference under section 67. Either way, 
however, the means exist of operating section 29(4) in a way which is compatible 
with the patient’s rights. It follows that the section itself cannot be incompatible, 
although the action or inaction of the authorities under it may be so.

34. It was the passages from Baroness Hale’s speech upon which Charles J 
primarily relied in reaching his decision in PJ. After citing that passage. He said at 
[57]–[58] this: 

[57] So, as mentioned earlier, the First-tier Tribunal and thus the MHRT provide 
a tribunal in which patients are entitled to speedily challenge the lawfulness of 
their detention and obtain an order for release if it is not lawful. For example as 
to this in AMA v Greater Manchester West Mental Health NHS Foundation Trust 
and Others [2015] UKUT 36 (AAC) I said in the different context of an application 
to withdrawal of an application:

‘The role of the FTT

38 The FTT is a tribunal that has the function of reviewing detentions under 
the MHA. It therefore plays an important role in fulfilling the substantive and 
procedural requirements of Article 5(4) ECHR, and the underlying purposes of the 
MHA 1983 and the procedural fairness required by the common law. As appears 
from YA:

  (i) The main purpose of Article 5 is to provide that no one should be deprived 
of their liberty in an arbitrary manner.

  (ii) The reviewing body, and so the FTT, must consider whether the reasons 
that initially justified detention continue and review the substantive and 
procedural conditions that are essential for the deprivation of liberty to be 
lawful.

  (iii) Article 5(4) applies to those reviews and is directed to ensuring that there 
is a fair procedure for reviewing the lawfulness of a detention.

  iv) To my mind the most important principles to take into account in the 
decision making process of the FTT are: (a) the underlying purpose and 
importance of the review and so the need to fairly and thoroughly assess the 
reasons for the (detention, (b) the vulnerability of the person who is its subject 
and what is at stake for that person (ie a continuation of a detention for an 
indentified purpose), (c) the need for flexibility and appropriate speed, (d) 
whether, without representation (but with all other available assistance and 
the prospect of further reviews), the patient will practically and effectively be 
able to conduct their case, and if not whether nonetheless (e) the tribunal is 
likely to be properly and sufficiently informed of the competing factors relating 
to the case before it and so able to carry out an effective review. (As to this the 
tribunal should when deciding the case review this prediction).
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  (v) The presumption of capacity and the requirement for it to be assessed by 
reference to the relevant decision, issue or activity must be remembered but 
care needs to be taken not to embark on unnecessary assessments and to 
maintain flexibility to achieve the underlying purpose, namely a practical 
and effective review of a deprivation of liberty in an appropriate timescale.’

[58] In my view, it would therefore be surprising if those tribunals either (a) 
could not as a matter of jurisdiction take into account a breach of European 
Convention rights, or (b) in the exercise of their discretion should leave to other 
courts, and so effectively ignore, a breach of European Convention rights.

35. At [96]–[98], the learned judge, referring to the language of the MHA, said: 

 … [T]hat language and the following, namely:

  (i) the role and function of the MHRT (and so the First-tier Tribunal) (see 
paras [56]–[58] hereof), and so the points made by Baroness Hale on their role 
and the problems relating to and thus the adequacy of an available challenge 
in other courts,

  (ii) sections 3, 6 and 7 of the HRA (the relevant terms and effects of which are 
set out a paras [59]–[65] hereof),

  (iii) the positive obligations under Art 5 (see para [55] hereof),

  (iv) the point that Parliament is most unlikely to have intended that any of the 
tests set by the MHA 1983 should or could be construed and applied in a way 
that created an unlawful result, and

  (v) the point that Parliament is also most unlikely to have intended that a 
tribunal set up to determining challenges to and to review decisions made 
under the MHA 1983 could or should not address any such unlawful result 
and if it found one had been created do nothing about it.[sic]

found the conclusion that the MHRT (and so the First-tier Tribunal) in applying 
their statutory jurisdiction can and should take into account whether the decision 
that is the subject of the proceedings before them creates an unlawful result.

[97] It follows that in my view a First-tier Tribunal (and so the MHRT) cannot 
ignore and so effectively sanction a continuation of, or a possible continuation 
of, a deprivation of liberty in breach of Article 5 created by the implementation of 
the conditions of a CTO and so an unlawful, or possibly unlawful, state of affairs.

[98] If these conclusions are wrong issues of incompatibility would arise.

36. Having played no part in the proceedings before Charles J, the Secretary of 
State and the Welsh Ministers (who had been the second and third respondents 
to the proceedings throughout) decided to appeal to this court. The grounds of 
appeal were that (i) the judge had erred in law in determining that the UT had 
jurisdiction to revise conditions under a CTO and/or to adjourn proceedings for 
such conditions to be revised and/or to take into account Article 5 when exercising 
its powers of discharge under MHA 1983 s72; and (ii) he had also erred in law in 
holding that the tribunal had erred in its approach to the deprivation of liberty 
question. It is only the first ground which is material to the present case.

37. This court allowed the appeal. In the judgment of the court (Munby P, 
Gloster LJ and Ryder LJ (The Senior President of Tribunals)) the following salient 
paragraphs appear: 
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54. The CTO scheme is provided for in a statutory framework that is a procedure 
prescribed by law. The criteria for the imposition of conditions that may 
deprive a patient of his liberty are specified in sections 17A(4) to (5) and 17B(2) 
MHA 1983. They are limited to the purposes of the legislation, for example, for 
medical treatment. They are time limited by section 17C and they are subject 
to regular rights of review by sections 20A and 66 which are equivalent to the 
rights enjoyed by a patient detained in hospital so that there is no incoherence 
or lack of equivalence in the safeguards provided by the scheme. The conditions 
in a CTO have to be in writing: see, for example sections 17A(1) and 17B(4). The 
responsible clinician has the power of recall (sections 17E(1) and (2)) and the 
powers of suspension and variation (sections 17B(4) and (5)). Accordingly, in our 
judgment, the framework provides both practical and effective protection of a 
patient’s Convention rights. 

The powers of the tribunal:

55. The tribunal has a distinct and separate power: that of discharge if the 
statutory criteria for detention are not met. The statutory framework does not 
provide for the intervention of a tribunal to regulate the conditions made by the 
responsible clinician. In particular, there is no power in the CTO scheme for a 
tribunal to consider the terms of a CTO or to change those terms. The power vested 
in the tribunal is to discharge the patient if the circumstances described in section 
72 MHA 1983 permit or to leave the CTO in place subject to the conditions made 
by the responsible clinician. The power exercisable by the tribunal is to discharge 
the patient from detention not to ‘discharge the CTO’. There is no power to revise 
the conditions or examine the legality of the CTO including the proportionality 
of the interference with the patient’s Article 5 or other ECHR rights. Likewise, the 
tribunal does not have power to defer discharge on an application for discharge 
of a community patient. There is no analogous provision to that contained in 
section 73(7) which confers a power on the tribunal to defer a direction for the 
conditional discharge of a restricted patient ‘until such arrangements as appear 
to the tribunal to be necessary for that purpose have been made to its satisfaction’. 

56. The remedy for any illegality, including any Convention illegality, is to 
challenge the CTO by judicial review. The absence of a power in the tribunal does 
not create a Convention incompatibility if the statutory scheme has effective and 
practical safeguards. Furthermore, a tribunal which exercises a jurisdiction which 
is itself Convention compatible i.e. possessing effective and practical safeguards 
for the patient is not as a public authority acting unlawfully in not assuming 
what would have to be an inherent jurisdiction to scrutinise the Convention 
compatibility of the CTO. 

57. It is accordingly inappropriate for the tribunal to create an extra-statutory 
checklist which might lead to the discharge of a patient because of an alleged 
Convention incompatibility, in particular an objective deprivation of liberty. 
There is a statutory test for discharge in section 72(1) of the MHA 1983 the criteria 
for which mirror the criteria for making a CTO under section 17A(5). The criteria 
are part of the safeguards provided for in the statutory scheme. There is no 
mandate to alter them. To do so involves the assumption of a jurisdiction that 
the tribunal does not possess with the unintended consequence that tribunals 
engaged in a straightforward specialist task would become diverted into time 
consuming and procedurally irrelevant exercises. 
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58. The MHRTW analysed the CTO scheme as taking precedence over human 
rights issues. It would have been better to reason that the statutory framework 
contains all the safeguards that are required and that the safeguards can be read 
compatibly with human rights jurisprudence. Individual decisions of responsible 
clinicians that breach those safeguards can be remedied in judicial review. 

59. Neither the Convention nor the Human Rights Act 1998 confer jurisdiction 
on a tribunal. There is nothing in the general role and function of a tribunal that 
permits it to exercise a function that it does not have by statute.

38. I should also direct attention to [62]-[63] as follows: 

62. The power to discharge a patient in the circumstances provided for in section 
72 MHA 1983 does not extend to a power exercisable by a tribunal to scrutinise the 
lawfulness of the conditions imposed by the responsible clinician. That challenge 
must go to the High Court in judicial review where the court can take steps to 
remedy an unlawful condition without risking discharge of a patient in respect of 
whom the criteria for discharge are not made out. 

63. The logical conclusion of the UT’s analysis is that a patient may have to be 
discharged under section 72 of the MHA 1983 if a Convention non-compliance is 
made out despite the criteria for discharge not being satisfied, ie at a time when 
the statutory criteria for the power of recall to be exercised still exist. That could 
be dangerous both for the patient and the public because if the need for treatment 
and/or protection has been identified (and it must be for the tribunal not to 
exercise its mandatory power to discharge) then the need also has to be provided 
for: any other circumstance is contradictory and in terms of the statutory purpose, 
perverse. The power of discretionary discharge in section 72 is limited to the defined 
statutory purposes. The UT’s analysis involves an exercise in interpretation of 
the statutory framework that is inconsistent with a fundamental feature of the 
legislation which is impermissible.

39. It is to be noted that in its judgment in PJ, this court did not refer at all to the H 
case and Baroness Hale’s speech which had figured so prominently in the decision 
of Charles J. Ms Bretherton argues that Charles J had been correct to focus upon 
the passages which he cited and to rely on them in reaching his conclusion in the 
case.

40. Ms Bretherton argues that the ratio of the court’s decision in PJ is narrowly 
confined to the issue of the power of the FTT to impose conditions under a CTO 
which objectively amount to a deprivation of liberty. The statutory provisions 
relating to such conditions, she points out, appear in a different part of the 
legislation from that with which we are concerned. She says the ratio was to be 
found paragraph [18] of the judgment where the court said: 

18. Accordingly, as a matter of statutory construction, having regard to domestic 
law principles, the Act does not provide a power in the FTT / MHRTW to impose 
conditions on a conditional discharge that extend to the imposition of an 
objective deprivation of liberty. There is no other power in the FTT / MHRTW to 
impose conditions on a conditional discharge than that set out in section 73 of 
the MHA 1983. The analysis of Convention jurisprudence in RB is to the same 
effect. We are of the view that RB is correct and it is binding on us.  It cannot be 
said to be per incuriam but in any event that submission was not pursued and the 
Respondent’s Notice asserting that it was per incuriam and/or wrongly decided 
was withdrawn with our leave.
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41. For my part, I do not accept that that paragraph represents the ratio of the 
court’s decision in PJ, appearing as it does in the section of the judgment dealing 
with the case of the other respondent, MM. I do accept that the decision in both 
respondents’ cases was considering the position of both of these patients with 
regard to the statutory regime providing for, and regulating, CTOs. To that extent, 
it may be that Ms Bretherton is correct in saying that we are not strictly bound by 
the decision in all respects. However, it seems to me that the reasoning behind the 
paragraphs of the judgment in [54]–[59] and [62]–[63], which I have quoted above, 
is properly to be carried over directly into that part of the legislation applicable in 
this case. 

42. If, as the court said in PJ at [55], the tribunal’s power is a ‘distinct and separate’ 
one, namely that of discharge, and does not provide for intervention to regulate 
the conditions under a CTO made by the responsible clinician, then the same 
must, I think, apply under sections 72 and 73 which also confer a power of 
discharge. It seems to me that, applying this court’s decision, that power cannot 
also include power to regulate the conditions of detention. In the material part of 
the PJ judgment the court was considering directly the extent of the power under 
section 72.

43. It is perhaps unfortunate that the court did not address the passages from 
the speech of Baroness Hale in MH and I confess that I had some difficulty in 
understanding why it had not done so. I can see force in Ms Bretherton’s point that 
it might be thought that specialist tribunals, rather than courts, were better suited 
to assessing conditions of a patient’s detention in a human rights context for the 
reasons expressed by Baroness Hale in her speech. It seems to me, however, that 
in the light of the court’s decision on the jurisdiction issue in PJ, it did not need 
to do so. In MH, the House of Lords was concerned with the issue of the need for 
speedy resort to a court for the purpose of determining the lawfulness of detention 
under Article 5(4). It was not concerned with the wider issues of conditions of 
detention which Ms Bretherton argues are within the FTT’s jurisdiction. No issue 
arose in H as to the conditions of detention. The only point in issue was as to 
the compatibility of the regime for assessing lawfulness of detention which, it was 
held, were met by the reference to the tribunal under section 67 and could have 
been met by other alternative remedies such as judicial review. 

44. Ms Bretherton addressed to us a number of further submissions as to how 
the criteria for the discharge of a patient under sections 72 and 73 could be read 
so as to require the FTT, in considering whether detention in a hospital was 
‘appropriate’, whether detention was ‘necessary for protection purposes and 
whether ‘appropriate’ treatment was ‘available’, could review whether discharge 
(absolute or conditional) was required in order to avoid breaches of a patient’s 
Convention rights. She also presented submissions as to the extent of the court’s 
ability to examine conditions of detention in the context of Articles 5 and 8 of the 
ECHR. However, having taken the view that I have of this court’s decision in PJ, it 
seems to me to be unnecessary to deal with these points. 

45. In my judgment, Mr Sachdeva is correct in his submission that the decision 
in PJ is directly applicable to the issue in this case (even if not formally binding 
upon us) and that we must hold that the FTT did not have jurisdiction to conduct 
an assessment beyond that dictated by MHA 1983 ss72 and 73. It carried out that 
assessment and no issues arise on this appeal as to the findings that it made in 
that respect within the confines of the MHA. Any further issue of the lawfulness of 
the appellant’s conditions of detention under the ECHR would have to be raised 
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in proceedings in the civil courts. Thus, it was right for the appeal to the UT to be 
dismissed and, therefore, the appeal before us should also be dismissed. 

LORD JUSTICE SALES: 

46. I agree that the appeal should be dismissed for the reasons given by McCombe 
LJ. In view of the rather diffuse submissions we heard from Ms Bretherton, I make 
some observations of my own.

47. In the case of an application to the Tribunal by a restricted patient, the 
Tribunal’s powers are strictly defined by statute. By virtue of section 72(7) of the 
MHA 1983, the Tribunal does not have the general power to direct that the patient 
be discharged which is conferred by the opening words of section 72(1) in relation 
to other patients, but only has a power and a duty to direct the absolute discharge 
of the patient if it is not satisfied of the matters mentioned in section 72(1)(b)(i), 
(ii) or (iia) and it is satisfied that it is not appropriate for the patient to remain 
liable to be recalled to hospital: see section 73(1). 

48. The FTT and UT in this case were therefore correct to focus their analysis 
upon the matters mentioned in section 72(1)(b)(i) (whether the appellant is 
suffering from a mental disorder which makes it appropriate for him to be 
liable to be detained in hospital for medical treatment), (b)(ii) (whether it is 
necessary for the health or safety of the appellant or for the protection of other 
persons that he should receive such treatment) and (b)(iia) (whether appropriate 
medical treatment is available for him). The decisions of the FTT and UT were 
clearly correct in relation to each of these matters. The appellant is suffering from 
a severe mental disorder which makes it appropriate for him to be detained in 
hospital for medical treatment; it is necessary for his health and safety and for 
the protection of others that he should receive such treatment; and appropriate 
medical treatment is available. 

49. The matters identified in section 72(1)(b)(i), (ii) and (iia) and requiring 
to be considered by the Tribunal pursuant to section 73(1) do not include the 
conditions of detention of a restricted patient or things such as the availability of 
visiting rights for members of a patient’s family. These are aspects of the care of 
a restricted patient which are within the control of the hospital authorities, who 
will have to take account of a range of matters in organising his detention in their 
facility, including the resources available, the Convention rights of the patient and 
others and the safety of staff and visitors. The governing NHS Trust for Broadmoor 
Hospital is a public authority and is amenable to judicial review in the High Court 
in relation to any legal challenge which a restricted patient might wish to bring 
in relation to these matters. If a restricted patient needs access to a litigation 
friend in order to mount such a legal challenge, arrangements can be made to 
facilitate that. That is an appropriate and effective avenue for legal protection for 
a restricted patient who wishes to challenge what the hospital authorities have 
done in relation to his conditions of detention. 

50. It could be argued that it would be better to confer jurisdiction on the Tribunal 
to deal with these matters as well. But Parliament has clearly decided in enacting 
the MHA 1983 to limit the jurisdiction of the Tribunal to dealing with claims for 
the absolute discharge of a restricted patient by reference to the matters identified 
in section 72(1)(b)(i), (ii) and (iia). The availability of recourse to the Tribunal 
for this purpose focuses on the requirement in Article 5(4) of the ECHR for an 
individual who is detained to be able to have access to a court or tribunal to seek 
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release if his detention is not lawful. Parliament clearly intends that the Tribunal 
is not to be diverted into dealing with a wide range of matters apart from this, 
which might also jeopardise the speediness with which it would be able to act 
when challenges to detention are made. There is nothing in the ECHR which says 
that all matters arising in relation to a person’s detention must be capable of being 
determined by the same court or tribunal. In fact, it is well established in the field 
of ordinary imprisonment of convicted criminals that legal remedies in respect of 
some issues in relation to their detention will be determined by the Parole Board 
while remedies in respect of other issues in relation to their detention will be 
determined by the High Court in judicial review proceedings: see, eg R (Hassett 
and Price) v Secretary of State for Justice [2017] EWCA Civ 331.

51. In reliance upon HRA 1998 s3(1), Ms Bretherton submits that a special 
interpretation should be given to section 72(1)(i) and (iia), in respect of the 
phrases ‘appropriate for him to be detained in a hospital for medical treatment’ 
and ‘appropriate medical treatment is available for him’, respectively, so that what 
is to be regarded as ‘appropriate’ should also include the conditions of detention 
and the like, with the result that the Tribunal has jurisdiction to rule upon all 
aspects of the Convention rights of a restricted patient under Article 5 and Article 
8. I cannot accept this submission. 

52. HRA 1998 s3(1) provides that, ‘So far as it is possible to do so, primary legislation 
… must be read and given effect in a way which is compatible with the Convention 
rights’. However, interpreting section 72(1)(b)(i) and (iia) in accordance with 
the natural meaning of the words used, as set out above, does not produce any 
incompatibility with Convention rights. That is because aspects of Convention 
rights which are not covered by those sub-paragraphs are nonetheless capable of 
protection via judicial review proceedings in the High Court when they fall outside 
the jurisdiction of the Tribunal conferred by MHA 1983 s73(1). HRA 1998 s3(1) 
does not create a licence for a court to distort the ordinary meaning of primary 
legislation which is not incompatible with Convention rights, just because the 
court thinks that a better way to cater for protection of such rights might be to 
expand the jurisdiction conferred by statute on the Tribunal. 

53. In the present case, therefore, the FTT and the UT were bound by MHA 1983 
s73(1), read with section 72(1)(b)(i)–(iia), to focus on the question whether an 
absolute discharge of the appellant should be ordered and the particular matters 
set out in those sub-paragraphs of section 72(1)(b), and had no jurisdiction to rule 
upon the wider questions which Ms Bretherton wished to canvass before them. It 
was not incompatible with any Convention right of the appellant for the FTT and 
the UT to proceed in that way, and they had no obligation pursuant to any of MHA 
1983 ss72 and 73 and HRA 1998 ss3(1) and 6(1) to act any differently. 

54. I would add that, even if this analysis were wrong and there was a good 
argument that the Convention rights of the appellant indicated that the Tribunal 
ought to be empowered to consider the conditions of his detention, I do not 
consider that the interpretation of MHA 1983 ss72 and 73 contended for by Ms 
Bretherton would be a ‘possible’ interpretation of those provisions for the purposes 
of HRA 1998 s3(1). In my view, the meaning and effect of MHA 1983 ss72 and 73 
to limit the jurisdiction of the Tribunal are clear, and the alternative interpretation 
urged by Ms Bretherton would represent an illegitimate distortion or amendment 
of those provisions clearly going against the grain of the legislative scheme in the 
MHA 1983: cf Ghaidan v Godin Mendoza [2004] UKHL 30, [2004] 2 AC 557 at [122] 
per Lord Rodger of Earlsferry. 
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LADY JUSTICE ARDEN:

55. I agree with both judgments. The point which the appellant raises has important 
implications for the liberty of persons in his position but I have perhaps had less 
hesitation than my Lord, Lord Justice McCombe, as I gave the lead judgment in 
B v Secretary of State for Justice [2012] I WLR 2043. This Court followed this case 
(referred to as RB above) in the recent case of PJ and indeed this Court in PJ held 
that it was bound by RB. The position established by these cases is that, where 
the question whether the detention complies with the European Convention 
on Human Rights (‘the Convention’) is not expressly within the powers of the 
tribunals but can be heard in other proceedings, HRA 1998 s3 does not require the 
powers of the tribunals to be interpreted by reference to the Convention to give 
them the powers to consider Convention-compliance as well.  The same principle 
applies here too.  In this case, the appellant must apply for judicial review to 
the Administrative Court if he considers that the conditions of his detention 
are disproportionate and do not comply with the Convention. That Court is 
able to carry out a sufficient review on the merits to meet the requirements of 
the Convention. 

56. I agree with what my Lord, Lord Justice Sales, has said about Ms Bretherton’s 
alternative submission about the interpretation of the word ‘appropriate’ 
treatment’ in MHA 1983 s72(1)(i) and (iia).
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Secretary of State for Justice v MM; Welsh 
Ministers v PJ
[2017] EWCA Civ 194
Court of Appeal 
Sir James Munby (President of the Family Division), Gloster LJ (Vice 
President of the Court of Appeal), Sir Ernest Ryder (Senior President of 
Tribunals)
29 March 2017

There is no umbrella power which permits a tribunal to authorise a patient’s 
deprivation of liberty outside hospital. It is therefore unlawful and inappropriate for 
a tribunal to seek to do that, whether by the making of declarations or otherwise. 
A patient is unable to consent to arrangements that amount to a deprivation of 
liberty. 

Facts
The appeals raised issues about the nature and extent of first-tier tribunals in 
mental health cases where decisions to discharge would deprive the patient of 
his liberty. MM had been convicted of arson and made subject to a hospital order 
with restriction under sections 37/41 of the Mental Health Act (MHA) 1983. He 
had been previously conditionally discharged from hospital and subsequently 
recalled. He had capacity in relation to issues of liberty. 

MM sought to be discharged from his detention and to have a care plan which 
involved, objectively, deprivation of his liberty. He contended that the First-tier 
Tribunal (FTT) was permitted to discharge him with a condition that he must 
comply with his care plan and that since he would consent to that, the fact 
that the arrangements would involve a deprivation of liberty did not prevent the 
tribunal from ordering such a discharge. 

The FTT rejected MM’s contention and held that since this constituted a 
deprivation of liberty, that they were unable to do that. MM appealed to the 
Upper Tribunal (UT) which allowed his appeal, remitted the matter for a new 
determination and made declarations that the FTT had jurisdiction to impose 
conditions on a discharge which would amount to a deprivation of liberty and that 
a patient could consent to these. 

The other appeal concerned PJ, who had been detained in hospital for significant 
periods and had been detained in hospital under MHA 1983 s3. PJ had been 
made subject to a community treatment order (CTO) in 2011 which involved 
moving from hospital to a specialist residential care facility where there was near 
continuous supervision and very limited unescorted leave. 

The legality of these arrangements had not been challenged in the appeal, 
since PJ applied for discharge from the Mental Health Review Tribunal (MHRT) 
for Wales. The MHRT refused the application, but his appeal to the UT was 
successful. The UT made declarations to the effect that the MHRT had erred in 
law in failing to consider whether the implementation of the conditions of a CTO 
would amount to a breach of Article 5 of the European Convention on Human 
Rights (ECHR) or of other Convention rights. 

In each case, the appropriate government ministers appealed to the Court of 
Appeal, contending in each case that the UT had created a situation in which a 
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patient could be detained without proper statutory oversight and review, or where 
the tribunal would be being asked to effect a discharge in circumstances where 
the statutory criteria for discharge were not met. 

Held (allowing both appeals): 

i) A FTT cannot impose a condition on discharge that constitutes an objective 
deprivation of liberty. RB v Secretary of State for Justice [2011] EWCA Civ 
1608 is binding. A tribunal has no jurisdiction to direct a deprivation of liberty 
as a condition or consequence of a conditional discharge. Even if the power 
to deprive someone of liberty were a necessary implication of the conditional 
discharge power, the absence of any ability to review that deprivation of 
liberty is inconsistent with the statutory purpose of the tribunal, namely to 
protect the right to liberty. 

ii) The FTT had found as a fact that MM’s consent was not true or unfettered. 
Whether or not it was open to go behind that finding, it is unrealistic to 
assume that a patient can give consent to these arrangements, since any 
consent to arrangements such as the ones proposed in MM would still give 
rise to a deprivation of liberty and could never be irrevocable.

iii) The tribunal in PJ’s case had reached the correct decision, though it would 
have been better to reason this as being that the statutory scheme dealing 
with the CTO scheme contains all the necessary statutory safeguards, which 
can be read compatibly with human rights jurisprudence. 

iv) The tribunal’s powers come from statute and there is nothing in the ECHR or 
the Human Rights Act 1998 that can provide extra powers to the tribunal. The 
power to discharge a patient in circumstances provided for in MHA 1983 s72 
does not extend to a power in the tribunal to scrutinise the lawfulness of the 
conditions imposed by a responsible clinician under a CTO. 

v) The effect of the declarations made in the UT decision in PJ was that a patient 
may have to be discharged even in cases where the statutory criteria under 
MHA 1983 s72 were not satisfied. Such declarations should not have been 
made and were wrong. 

vi) There is no difference between the powers of FTTs in England dealing with 
Mental Health Act applications and their counterparts in Wales that would 
affect the issues arising on these appeals. 
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Judgment

SIR JAMES MUNBY, PRESIDENT, LADY JUSTICE GLOSTER, VICE-PRESIDENT, 
AND SIR ERNEST RYDER, SENIOR PRESIDENT:

Introduction
1. This is the judgment of the court. We heard the appeals of MM and PJ together 
because they raise the issue of deprivation of liberty in two contexts a) where a 
mental health patient who is detained by a criminal court seeks to be conditionally 
discharged into circumstances that deprive him of his liberty (MM) and b) where 
a mental health patient who is detained in a non-criminal context seeks to be 
moved from hospital under a community treatment order which has the effect of 
depriving him of his liberty (PJ). Both appeals are allowed.

2. The appeals raise questions about the nature and extent of the powers of 
the First-tier Tribunal (FTT) in England and the Mental Health Review Tribunal 
for Wales (MHRTW) which hear appeals from mental health patients. For the 
avoidance of doubt, there is no distinction between the FTT and the MHRTW 
that is relevant to an issue in these proceedings. All of the relevant sections of the 
Mental Health Act (MHA) 1983 are set out in a schedule to this judgment. 

Part 1: MM
3. MM is a patient who has a diagnosis of mild learning disability and autistic 
spectrum disorder, whose behaviours are described as including pathological fire 
starting. He was convicted of arson on 27 April 2001 and a criminal court imposed 
a hospital order upon him under MHA 1983 s37 and a restriction order under 
MHA 1983 s41. In 2006 he was conditionally discharged under MHA 1983 s73 but 
his behaviour deteriorated and, in April 2007, he was recalled to hospital. 

4. MM has capacity in respect of the question whether his liberty should be 
deprived and has expressed his wish to agree to a lesser form of restriction than 
detention in hospital.   

5. MM applied to the FTT for a conditional discharge which was refused on 18 
May 2015.  MM’s responsible clinician and treating team opposed discharge 
but were of the opinion that his transfer to another low security unit would be 
appropriate. Two external experts considered that MM could be safely managed 
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in the community under a conditional discharge provided that a care plan with 
a suitable care package was in place. It was common ground that any care plan 
would involve an objective deprivation of his liberty having regard to the principles 
explained by the Supreme Court in P v Cheshire West and Cheshire Council [2014] 
UKSC 19, [2014] AC 896, (2014) 17 CCLR 5. 

6. It is MM’s case that any deprivation of liberty would be lawful if he consented 
to it and that although any care plan would include terms that would necessarily 
deprive him of his liberty, that should not prevent a FTT imposing a general 
condition that MM must comply with his care plan that is, a condition that 
does not of itself deprive MM of his liberty even though the terms of the care 
plan would. That would of course be no more than a stylistic circumvention of 
any jurisdictional limitation on a FTT, something that the FTT in its judgment 
overtly recognised and declined to permit. They reminded themselves that the 
jurisdiction of the FTT to impose conditions that deprived a patient of his liberty 
had been considered and rejected by this court in RB v Secretary of State for Justice 
[2012] 1 WLR 2043.

7. The Upper Tribunal (UT) allowed MM’s appeal from the FTT and remitted 
the matter to the FTT for a new determination.  In so doing, the President of the 
Administrative Appeals Chamber of the UT, Charles J, followed his earlier decision 
in Secretary of State for Justice v KC and Another [2015] UKUT 0376 (AAC) and held 
that an FTT has jurisdiction to impose conditions on a conditional discharge that 
involve a deprivation of liberty and that a capacitated patient could give valid 
consent to such conditions.

8. The Secretary of State appeals to this court and submits that it is not lawful for 
a FTT to direct the conditional discharge of a patient detained under Part 3 of the 
MHA 1983 where:

a) the conditions imposed would necessarily involve a deprivation of liberty;
b) the patient has capacity; and
c) the patient purports to consent to the conditions.

9. On the facts it is arguable whether MM could give valid and effective consent, 
that is, his consent would have to be unequivocal, voluntary and untainted by 
constraint. He has Hobson’s choice in the circumstance in which he finds himself 
and he has changed his mind more than once. The FTT made a finding of fact 
that his consent was neither true and unfettered nor was it ‘genuine, properly 
considered and reliable’. Given the way the appeal is framed by the Secretary of 
State, it has not been necessary for us to re-determine whether MM’s purported 
consent was valid and effective; it is sufficient to consider the hypothetical 
possibility of valid consent and its effect.

10. The question in this appeal turns on the construction of the relevant statutory 
provisions. The following issues were canvassed in submissions:

a) The powers of the tribunal;
b) The effect of consent.

11. MHA 1983 s37 empowers the Crown Court and the Magistrates Court on 
conviction of an offence punishable with imprisonment to authorise that a 
person be admitted and detained in a hospital (a ‘hospital order’). MHA 1983 s41 
empowers the court, where it has made a hospital order and where it considers it 
necessary for the protection of the public, to make a ‘restriction order’.
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12. The Secretary of State has powers conferred upon her by the statutory scheme. 
She may direct that the restriction order shall cease to have effect if she is satisfied 
that it is no longer required for the protection of the public from serious harm 
(section 42(1)), she may discharge the patient from hospital either absolutely 
or subject to conditions (section 42(2)) and while a restriction order remains in 
force she may recall a patient to hospital who has been conditionally discharged 
(section 42(3)). If the Secretary of State directs the absolute discharge of a patient, 
the patient ceases to be liable to be detained and the restriction order ceases to 
have effect so that there can be no recall (section 42(2)).

13. The FTT has a power set out in MHA 1983 s72 to discharge a patient who is 
liable to be detained in hospital and who is not a restricted patient where one 
or more of the qualifying conditions for detention are no longer satisfied, that is, 
where it is no longer satisfied that (i) he is suffering from mental disorder or from 
mental disorder of a nature or degree which makes it appropriate for him to be 
liable to be detained in a hospital for medical treatment; or (ii) it is necessary for 
the health and safety of the patient or for the protection of other persons that he 
should receive such treatment; or (iii) appropriate medical treatment is available 
for him. 

14. The power in the FTT to discharge restricted patients is set out in MHA 1983 
s73. It is exercisable where one or more of the qualifying conditions in section 72 
are no longer satisfied and the tribunal is also satisfied that it is not appropriate 
for the patient to remain liable to be recalled to hospital for further treatment. In 
addition the tribunal has the power to direct a conditional discharge where one 
or more of the qualifying conditions are no longer satisfied but the tribunal is not 
satisfied that it is not appropriate for the patient to remain liable to be recalled to 
hospital (section 73(2)). The tribunal may defer a conditional discharge to abide 
the event of necessary arrangements being made to the tribunal’s satisfaction 
(section 73(7)).

15. MHA 1983 s37 provides the authority to detain a patient in hospital and 
‘hospital’ is a defined term.  MHA 1983 s41 provides for a restricted regime for 
the discharge of patients subject to section 37 orders. Save where a patient is 
absolutely discharged from detention in hospital, only the Secretary of State can 
lift the restrictions imposed by section 41.

16. The authority to detain in hospital remains when a conditional discharge is 
ordered.  The liability to detention is reflected in the Secretary of State’s power of 
recall and the section 75 power of ‘ancillary’ detention and the section 136 holding 
provision.  In our judgment, none of that is sufficient to give rise to a necessary 
implication of an umbrella power that authorises any deprivation of liberty 
outside detention in hospital. On the contrary, there is a critical distinction to be 
drawn between detention in hospital, liability to detention in hospital where a 
patient is subject to conditional discharge and any other objective deprivation of 
liberty. There is nothing in the terms of MHA 1983 ss37, 41 and 42 which provides 
a power in either the Secretary of State or a tribunal to detain or otherwise deprive 
a patient of his liberty outside a hospital.

17. The construction of the statutory provisions which provide the powers of the 
FTT was considered in RB. In language that is clear, the Court held that the right to 
liberty of the person is a fundamental right and that a person cannot have his right 
to liberty taken away unless that is the clear effect of a statute. There is no statutory 
authority in the MHA 1983 which permits an FTT to direct a deprivation of liberty 
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as a condition or consequence of a direction that a patient be conditionally 
discharged. Such a power has to be prescribed by law and it is not. As Arden LJ 
said in RB at [27], [48], [53] and [57]:

[27] … Sections 42 and 73 make no reference to detention otherwise than in a 
hospital, and this would indicate that Parliament did not contemplate that 
on discharge a patient should be detained in an institution which was not a 
hospital. Had it been intended that there should be detention in an institution 
other than a hospital (as defined), the proper inference from the statutory scheme 
and its background is that Parliament would have ensured that the Winterwerp 
conditions were satisfied in relation to that detention also.

[…]

[48]. In my judgment, the core issue is whether there is any statutory authority 
for a deprivation of liberty once an order for a conditional discharge has been 
made. The Strasbourg court has made it clear that such an important matter 
must be ‘prescribed by law’ (the fourth Winterwerp condition), and that includes 
a requirement that the grounds on which a person may be deprived of his liberty 
when an order for conditional discharge is to be made and the grounds on which 
he is entitled to be released from the conditions imposing a deprivation of liberty 
must be found in legislation. I shall call this ‘the ‘prescribed by law’ issue’.

[…]

[53] At the end of the day, however, I accept the submission of Mr Chamberlain 
that the original order made against RB authorised, and authorised only, 
detention in a hospital: see section 37 and section 41(3)(a) of the 1983 Act set out 
above. That conclusion seems to me to be the starting point. The consequence of 
that conclusion is that Mr Burrows is driven to rely for the authority to deprive 
RB of his liberty on the wording of section 73(2), which is wholly silent on that 
important point. The right to liberty of the person is a fundamental right. It has 
been so regarded since at least the time of the well known provisions of clause 39 of 
Magna Carta, which in due course found its reflection in Article 9 of the Universal 
Declaration of Human Rights and Article 5 of the Convention. A person cannot 
have his right to liberty taken away unless that is the clear effect of a statute: see 
Lord Hoffman in R v Secretary of State for the Home Department ex p Simms 
[2000] 2 AC 115, 131:

  ‘Fundamental rights cannot be overridden by general or ambiguous words. 
This is because it is too great a risk that the full implications of their 
unqualified meaning may have passed unnoticed in the democratic process. 
In the absence of express language or necessary implication to the contrary, 
the courts therefore presume that even the most general words were intended 
to be subject to the basic rights of the individual. In this way the courts of 
the United Kingdom, though acknowledging the sovereignty of Parliament, 
apply principles of constitutionality little different from those which exist 
in countries where the power of the legislature is expressly limited by a 
constitutional document.’

[…]

[57]. The points made by Mr Chamberlain underline this point because they show 
that Parliament could not have intended to create, as he puts it, a new species 
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of detention that is potentially more detrimental to personal liberty than the 
detention under the 1983 Act. This is because the 1983 Act does not specify the 
circumstances in which a tribunal can order a conditional discharge on terms 
that there is a deprivation of liberty. Moreover, section 73 appears, on its face, to 
be wide enough, on the Upper Tribunal’s interpretation, to authorise detention 
for the purposes of containment rather than treatment, which is contrary to the 
policy of the 1983 Act: see para 24 above

18. Accordingly, as a matter of statutory construction, having regard to domestic 
law principles, the Act does not provide a power in the FTT / MHRTW to impose 
conditions on a conditional discharge that extend to the imposition of an 
objective deprivation of liberty. There is no other power in the FTT / MHRTW to 
impose conditions on a conditional discharge than that set out in MHA 1983 s73. 
The analysis of Convention jurisprudence in RB is to the same effect. We are of the 
view that RB is correct and it is binding on us.  It cannot be said to be per incuriam 
but in any event that submission was not pursued and the Respondent’s Notice 
asserting that it was per incuriam and/or wrongly decided was withdrawn with 
our leave.  

19. In our judgment, the per incuriam argument had no prospects of success 
given that the court in RB expressly dealt with the legal framework in the MHA 
1983 which prescribes the only basis for mental health detention in the criminal 
context and in particular the continuation of the patient’s liability to detention 
when conditions are attached to a discharge (see the judgment in RB at [27]). 
In essence, the FTT cannot infer or claim for itself a power to detain which 
is subsidiary to that prescribed by law in a circumstance where the prescribed 
power of detention is not vested in the FTT and the legislation is otherwise silent 
in respect of ‘criminal patients’. We do not accept that a power in the FTT can be 
inferred from the framework of the Act in the sense that it would be justified as 
being an inclusive component of the powers described in the Act but vested in 
others. There is no express language in the Act to support such a submission and 
it is not a necessary implication of the statutory scheme. 

20. Even if it could be suggested that the power to deprive liberty is a necessary 
implication, there is no prescribed process in law and the generality of the 
implication suggested could give rise to conditions being imposed that are 
contrary to the purposes of the Act.  Parliament has not by express words removed 
a fundamental right and there is no clear, that is, sufficient process.  The power 
would be unconstrained, without criteria, time limits or analogous protections.  If 
the power to deprive liberty were to be implied as submitted then the condition 
which directed the same could only be reviewed by an application to the FTT. The 
difference in protection between a restricted patient’s annual right of review while 
detained in hospital and the time limit for applications by a restricted patient 
under MHA 1983 s75 for variation or discharge of a condition or for a direction that 
a restriction order should cease to have effect is stark. In the latter case the time 
limit is two years. In our judgment it is appropriate to describe that as an inferior 
right of review. The difference in protection between the two circumstances 
would not be equivalent with the consequence that it would be incoherent and 
unjustified. That cannot be imputed to be the intention of Parliament. It would 
amount to discrimination within the meaning of Article 14 ECHR.  There can be 
no read-in of an extra-statutory scheme to achieve Convention compatibility in 
this circumstance.
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21. In so far as it is submitted on behalf of MM that the ratio of RB is very narrow 
and limited to the proposition than that it is unlawful for the FTT / MHRTW to 
impose conditions that are a deprivation of liberty only if they are in breach of 
Article 5 ECHR, we disagree. In RB the court proceeded on the basis that the 
patient agreed to the imposition of conditions and nevertheless held that it was 
not permissible to impose conditions necessarily amounting to a deprivation of 
liberty. Accordingly, it follows that the court must have had in mind conditions 
that amounted to a deprivation of liberty in the objective sense. The ratio of RB is 
plain and is that there is no power to impose a condition of a conditional discharge 
that is an objective deprivation of the patient’s liberty. 

22. Finally, in respect of this aspect of the appeal, there is no necessary connection 
between the provisions of the statutory scheme so far as they affect patients 
detained in the criminal context and those detained in the non-criminal context. 
The function of the FTT/MHRTW is different in each context as is the function 
of the responsible clinician. There is no concept of continuing deprivation of 
liberty in the criminal context only continuing liability to detention. The one is 
not equivalent to the other.

The effect of consent
23. There are three elements to a deprivation of liberty within the meaning 
of Article 5 ECHR. They are: (i) an objective component of confinement in a 
particular restricted place for a non-negligible period of time; (ii) the subjective 
component of lack of valid consent; and (iii) the attribution of responsibility to 
the state: Cheshire West at [37] per Baroness Hale of Richmond. The ‘acid test’ 
for an objective deprivation of liberty is that the individual is subject to constant 
supervision and control and is not free to leave: [49] supra.

24. As the Mental Health Act Code of Practice reminds us, there is a danger in 
mental health specialist care that ‘the threat of detention must not be used to 
coerce a patient to consent to admission to hospital or to treatment’. The Code 
goes on to suggest that the threat of coercion ‘is likely to invalidate any apparent 
consent’ (see para 14.17 of the Code): we agree.

25. In any event, even if the patient’s consent is valid, what happens if the patient 
changes his or her mind? It would be contrary to public policy and the concept of 
autonomy to restrict the circumstances in which a patient who has capacity can 
change his mind is able to do so (see, for example: HE v A Hospital Trust [2003] 
EWHC 1017 (Fam) per Munby J at [37] to [39]). Furthermore, if it is open to the 
patient to withdraw consent at any time, the deprivation of liberty would then 
become unlawful, undermining the protective purpose of the Act’s provisions.

26. Whether a patient has a free choice to leave is a question that goes not just 
to the objective component of confinement but also to the subjective validity of 
consent (see, for example: Osypenko v Ukraine Application no 4634/04 at [48] to 
[49] and II v Bulgaria Application no 44082/98 at [87]).

27. Further, both domestic and Convention jurisprudence strongly doubt the 
hypothesis that valid consent can prevent a compulsory confinement from being 
a deprivation of liberty. In R (G) v Mental Health Review Tribunal [2004] EWHC 
2193 (Admin) Collins J held at [23] that:

I do not think that consent to continuing deprivation of liberty can confer 
jurisdiction on a tribunal. A deprivation remains since the consent cannot 
convert [it] into something else.
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28. We agree with that principle which is equally firmly described in Strasbourg 
jurisprudence. Where conditions amounting to a deprivation of liberty are 
compulsorily imposed by law, the agreement of an individual cannot prevent 
that compulsory confinement from constituting a deprivation of liberty: De 
Wilde and Others v Belgium (1979-80) 1 EHRR 373 at [64] and [65]. We need go no 
further than to express our respectful agreement with the analysis of Convention 
jurisprudence set out in RB, in particular at [3] to [14], inclusive.

29. In any event, conditions have to be considered by reference to their real not 
technical effect.  What is the concrete situation of the patient?  The question 
of enforceability, which was raised in submissions by reference to the decision 
of Charles J in KC, does not assist in that analysis.  A condition of residence in 
itself is not a deprivation of liberty.  The most common condition that might be a 
deprivation of liberty is continuous supervision including the lack of availability 
of any unescorted leave. Even if the question of consent were to be hypothetically 
relevant, the patient cannot consent in any irrevocable way. He cannot be taken 
to have waived or have had his right to withdraw his consent removed. There is no 
scope for consent in a case such as this.

30. Accordingly, whether a capacitated patient can consent to a deprivation of 
liberty is not a decisive issue.  A purported consent, even if valid, could arguably 
go no further than to provide for the subjective element of the Article 5 test, it 
cannot create in the FTT / MHRTW a jurisdiction it does not possess to impose 
a condition that is an objective deprivation of liberty. Article 5 ECHR does not 
provide any free standing jurisdiction in a tribunal to impose conditions that have 
the effect of authorising a deprivation of liberty.  A purported consent would also 
be ineffective in fact.  It cannot be an irrevocable consent and it could not act to 
bind the patient or waive his right to withdraw or rely on, inter alia, Articles 5 and 6 
ECHR at any time thereafter.  A deprivation of liberty is an imposition by the state 
so that examples of enforceable agreements in other contexts are not analogous.

31. If the FTT/MHRTW is satisfied that a patient will validly consent to supervision 
in the community and that will protect both the patient and the public then it is 
open to the tribunal to grant an absolute discharge or a conditional discharge on 
conditions that do not involve an objective deprivation of liberty. The tribunal is 
well used to identifying cases where there will or will not be compliance with a 
necessary regime of treatment.

32. A FTT and the MHRTW are inferior tribunals. Unlike the UT, they are not a 
superior court of record (see section 3(5) of the Tribunals Courts Enforcement Act 
(TCEA) 2007) nor do they possess the powers, rights, privileges and authority of the 
High Court granted to the UT by TCEA 2007 s25(1)(a). The FTT and the MHRTW 
cannot make binding declarations or exercise the judicial review jurisdiction of 
the High Court or the UT. Neither the FTT/MHRTW nor the UT is able to exercise 
the jurisdiction of the Court of Protection, although this should not be taken to 
suggest that a judge authorised in a tribunal jurisdiction cannot also sit in the 
Court of Protection and vice versa so that in an appropriate circumstance the 
judge might exercise both jurisdictions concurrently or separately on the facts of 
a particular case.  

33. No application was made to the UT in these proceedings to exercise any 
power of the High Court or the limited statutory jurisdiction of the UT in judicial 
review and no application was made that invoked the jurisdiction of the Court of 
Protection. Accordingly, the UT cannot on appeal exercise any of those powers 
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without a party making an application to it to invoke one of those jurisdictions 
or the tribunal giving notice of its intention to consider the same and asking for 
submissions. 

34. In like manner to the analysis of the tribunals’ powers under MHA 1983 s73, 
which we consider in the proceedings relating to PJ below, there is no ‘umbrella’ 
power that can be exercised by the tribunal to authorise a patient’s deprivation 
of liberty outside hospital. It is accordingly inappropriate for a tribunal to do so, 
whether by direct or indirect means (for example, by the use of declarations to 
provide for an asserted lacuna in the statutory scheme). There is no lacuna in the 
scheme. However practicable and effective it may be to provide for a tribunal to 
have such a power, for example to improve access to justice to a specialist and 
procedurally appropriate adjudication, Parliament has not provided for the same. 

35. The power of deferment to permit arrangements to be made for discharge 
could be used in an appropriate case to invoke the separate jurisdiction of the 
COP to authorise a deprivation of liberty if the patient is incapacitated.  That 
might provide free standing deprivation of liberty safeguards in certain factual 
circumstances but does not provide a basis for a condition of conditional discharge 
under section 73 that is outside the jurisdiction of the tribunal.

36. Accordingly, it cannot be said that it was Parliament’s intention to authorise 
detention outside hospital when a patient is conditionally discharged. If that 
conclusion presents practical difficulty then it is a matter for Parliament to 
consider.

37. There is nothing in Cheshire West which suggests that the general principles 
there set out do not apply to a deprivation of liberty that is not authorised by a 
process prescribed by law.

Part 2: PJ
38. PJ is a patient who has capacity to make decisions about the restriction of 
his liberty. He is diagnosed with a mild learning disability, an autism spectrum 
disorder and what is described as a significant impairment in his behaviour. He 
was detained in a hospital between 1999 and 2007 following a conviction for 
actual bodily harm and threats to kill. In 2009 he was detained again under MHA 
1983 s3. He has spent almost all of his adult life detained in hospital.

39. PJ was made the subject of a community treatment order (CTO) by his 
responsible clinician on 30 September 2011. The order discharged him from 
hospital into the care of a residential specialist facility for men with moderate 
to borderline learning disabilities and challenging or offending behaviour. The 
order had the effect of significantly restricting his liberty by providing for near 
continuous supervision and only very limited unescorted leave from his residential 
placement. The conditions included the following:

i) PJ was to reside at a care home with nursing and adhere to the rules of 
residence at the home.

ii) PJ was to abide by the MHA 1983 s117 care plan drawn up by the multi-
disciplinary team.

iii) PJ was to abide by the risk mitigation plan for community access which 
specified the nature and extent of the supervision of him.
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40. The reasoning of the responsible clinician was that PJ required treatment for 
his safety and the protection of others. Before this court it was not argued that 
the CTO conditions together with the rules, care and associated plans were an 
objective deprivation of his liberty. To the extent that the MHRTW decided that the 
CTO did not have the effect of an objective deprivation of liberty, no-one sought 
to argue before this court that such a conclusion was open to the tribunal on the 
facts although we heard argument about what was a deprivation of liberty in the 
circumstances of the case.

41. PJ applied under MHA 1983 s72 to the Mental Health Review Tribunal for Wales 
for his discharge. The MHRTW refused the application on 2 May 2014. On appeal 
to the Upper Tribunal (Administrative Appeals Chamber), PJ was successful. 
The decision is reported at [2015] UKUT 0480 (AAC). On 4 September 2015 the 
President of the UT (AAC), Charles J, made the following declarations:

(1) The MHRT erred in law in their application of the majority decision of 
the Supreme Court in P v Cheshire West and Cheshire Council [2014] UKSC 
19, [2014] AC 896, (2014) 17 CCLR 5 and so in their approach to whether the 
implementation of the conditions of the Community Treatment Order did or did 
not, on an objective assessment, deprive PJ of his liberty.

(2) The MHRT erred in law in concluding in the alternative that if PJ was deprived 
of his liberty in breach of Article 5 that the CTO framework must take precedence 
over any human rights issues.

42. The purported effect of the declarations was that the FTT and the MHRTW 
must, when exercising their discretion under MHA 1983 s72(1) and also in respect 
of their conduct of and any adjournment of the hearing, take into account whether 
the implementation of the conditions of a CTO will or may create a breach of Article 
5 or any other Convention right. If they conclude that there is such a breach, they 
must exercise their powers with the aim of bringing the breach to an end. 

43. By the time PJ’s appeal came to be heard by the UT, he was no longer subject 
to a CTO. That led to the consequence that despite the fact that the appeal was 
allowed, Charles J did not remit the case to the MHRTW for a re-hearing. In truth, 
the appeal was academic before it was heard by the UT. The declarations left the 
status quo intact, namely that PJ was not then subject to the restrictions of the 
MHA 1983. This appeal is made against the decision of the UT by Welsh Ministers. 

44. The grounds of appeal are that:

i) The judge erred in law in determining that the UT had jurisdiction to revise 
conditions under a CTO and/or to adjourn proceedings for such conditions 
to be revised and/or to take into account Article 5 ECHR when exercising its 
powers of discharge under section 72 of the MHA 1983 in respect of CTOs; 
and

ii) The judge erred in law in holding that the MHRTW erred in its approach to 
the question of whether PJ was deprived of his liberty.

45. Like the case of MM, the case turns on the construction of the relevant statutory 
provisions. For the purposes of this appeal, these can be found in sections 17 and 
72 of the MHA 1983.

46. The following issues were canvassed in submissions:

i) The nature and extent of the power to make CTO conditions;
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ii) Whether the statutory framework provides effective and practical safeguards;

iii) The powers of the tribunal; and

iv) What is a deprivation of liberty?

The power to make CTO conditions
47. The CTO scheme is set out in sections 17A to 17E, inclusive, of the MHA 1983. 
The powers of tribunals in respect of patients under the scheme are set out in 
section 72. The scheme is separate from that in section 73 for the conditional 
discharge of restricted patients who are subject to section 37 and 41 (hospital and 
restricted patient) orders. As can be seen from the language of the sections, the 
statutory purpose of the CTO scheme is different. It is necessary to appreciate the 
roles and responsibilities of those involved in the CTO scheme in the context of 
the overall statutory framework in order to interpret that framework in a way that 
is consistent with the fundamental features of the legislation. 

48. A restricted patient remains liable to be detained in hospital during a 
conditional discharge until he is absolutely discharged in accordance with MHA 
1983 s42(2), whereas the authority for the detention of a patient who is subject to 
a CTO (‘a community patient’) is suspended during the CTO by reason of section 
17D(2)(a). A community patient is not liable to be detained in hospital although 
he may be recalled for treatment under section 17E. The exercise of the power of 
recall, which rests solely with the responsible clinician, is not dependent upon 
any compliance with or alleged breach of the CTO conditions. The consequence is 
that the power to deprive a community patient of his liberty during the imposition 
of a CTO comes not from the powers arising out of a compulsory admission for 
treatment under MHA 1983 s3 but from the statutory scheme that provides for 
the CTO.

49. MHA 1983 ss17A and 17B provide the lawful authority for a responsible 
clinician to make a CTO. Section 17B(2) is the source of the power for the 
responsible clinician to make conditions that are necessary and appropriate 
for one or more of three defined purposes: a) ensuring that the patient receives 
medical treatment, b) preventing risk of harm to the patient’s health or safety, 
and c) protecting other persons. Those purposes have to be read in conjunction 
with the power granted to the responsible clinician to make a CTO. That power is 
constrained so that a CTO may not be made unless the relevant criteria are met. 
The criteria are set out in section 17A(5). They include the continuing necessity 
for medical treatment for the patient’s health and safety or the protection of other 
persons, the necessity of the retention of the power of recall to hospital and that 
appropriate medical treatment is available and can be provided for the patient 
without his continuing detention in a hospital.

50. The terms of the power are wide.  It is clear from the nature and extent of 
the CTO scheme that the object of the power is to provide a balance between the 
protection of the patient and the public and the receipt by him of medical treatment 
without his continuing detention in hospital, where that is appropriate.  Objection 
is taken on behalf of PJ that the lack of an express power to use the conditions 
to restrict a patient’s freedom of movement to the extent of objectively depriving 
him of his liberty is fatal to an interpretation of section 17B(2) to that effect. Given 
that a community patient remains liable to recall to hospital by the responsible 
clinician and if recalled the suspension of the authority to detain him in hospital 
falls away, the responsible clinician has the ultimate power of detention. To restrict 
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the responsible clinician so that s/he can only restrict freedom of movement and 
thereby both protect the patient and the public and facilitate appropriate medical 
treatment by recall to hospital rather than by a gradual integration of the patient 
into the community conflicts with the purposes of the legislation.

51. Further, as a matter of language and logic, rather than interpretation, the 
nature and extent of the power in section 17B(2) must by necessary implication 
be that which follows from the express provisions of the statute considered in 
their context, namely a power to provide for a lesser restriction of movement 
than detention in hospital which may nevertheless be an objective deprivation 
of liberty provided it is used for the specific purposes set out in the CTO scheme. 
Necessary implication is a strict test but where it is based on the language of the 
statute itself and where the statutory purpose would otherwise be frustrated it 
may be justified: R (Morgan Grenfell & Co Ltd) v Special Commissioners of Income 
Tax and Another [2002] UKHL 2, [2003] 1 AC 563 at [45] per Lord Hoffman:

It is accepted that the statute does not contain any express words that abrogate 
the taxpayer’s common law right to rely upon legal professional privilege. The 
question therefore becomes whether there is a necessary implication to that 
effect. A necessary implication is not the same as a reasonable implication as 
was pointed out by Lord Hutton in B (A Minor) v Director of Public Prosecutions 
[2000] 2 AC 428, 481. A necessary implication is one which necessarily follows from 
the express provisions of the statute construed in their context. It distinguishes 
between what it would have been sensible or reasonable for Parliament to have 
included or what Parliament would, if it had thought about it, probably have 
included and what it is clear that the express language of the statute shows that 
the statute must have included. A necessary implication is a matter of express 
language and logic not interpretation.’

52. There are limits to what can be provided for in a CTO, for example, it would 
be wrong in principle for the responsible clinician to make a CTO which has the 
effect of increasing the levels of restriction to which a patient is subject beyond 
those applicable in hospital detention. Deprivation of liberty under a CTO is 
intended to be a lesser restriction on freedom of movement than detention for 
treatment in hospital. 

53. Accordingly, the power to restrict the freedom of movement of a patient to 
the extent of objectively depriving him of his liberty by the conditions attached 
to a CTO is part of a statutory framework within which a CTO is intended to be a 
lesser restriction on freedom of movement than detention in hospital for medical 
treatment. This reflects an appropriate balance between safety and freedom of 
movement in conformity with the statutory purpose which is to achieve integration 
of a patient into the community with the minimum interference with the patient’s 
freedom of movement commensurate with the protection of the patient and the 
public. 

The safeguards
54. The CTO scheme is provided for in a statutory framework that is a procedure 
prescribed by law. The criteria for the imposition of conditions that may deprive 
a patient of his liberty are specified in MHA 1983 ss17A(4) to (5) and 17B(2) . They 
are limited to the purposes of the legislation, for example, for medical treatment. 
They are time limited by section 17C and they are subject to regular rights of 
review by sections 20A and 66 which are equivalent to the rights enjoyed by a 
patient detained in hospital so that there is no incoherence or lack of equivalence 
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in the safeguards provided by the scheme. The conditions in a CTO have to be in 
writing: see, for example sections 17A(1) and 17B(4). The responsible clinician has 
the power of recall (sections 17E(1) and (2)) and the powers of suspension and 
variation (sections 17B(4) and (5)). Accordingly, in our judgment, the framework 
provides both practical and effective protection of a patient’s Convention rights.

The powers of the tribunal
55. The tribunal has a distinct and separate power: that of discharge if the 
statutory criteria for detention are not met. The statutory framework does not 
provide for the intervention of a tribunal to regulate the conditions made by 
the responsible clinician. In particular, there is no power in the CTO scheme for 
a tribunal to consider the terms of a CTO or to change those terms. The power 
vested in the tribunal is to discharge the patient if the circumstances described in 
MHA 1983 s72 permit or to leave the CTO in place subject to the conditions made 
by the responsible clinician. The power exercisable by the tribunal is to discharge 
the patient from detention not to ‘discharge the CTO’. There is no power to revise 
the conditions or examine the legality of the CTO including the proportionality 
of the interference with the patient’s Article 5 or other ECHR rights. Likewise, the 
tribunal does not have power to defer discharge on an application for discharge of 
a community patient. There is no analogous provision to that contained in section 
73(7) which confers a power on the tribunal to defer a direction for the conditional 
discharge of a restricted patient ‘until such arrangements as appear to the tribunal 
to be necessary for that purpose have been made to its satisfaction’. 

56. The remedy for any illegality, including any Convention illegality, is to 
challenge the CTO by judicial review. The absence of a power in the tribunal does 
not create a Convention incompatibility if the statutory scheme has effective and 
practical safeguards. Furthermore, a tribunal which exercises a jurisdiction which 
is itself Convention compatible, ie possessing effective and practical safeguards 
for the patient is not as a public authority acting unlawfully in not assuming 
what would have to be an inherent jurisdiction to scrutinise the Convention 
compatibility of the CTO.

57. It is accordingly inappropriate for the tribunal to create an extra-statutory 
checklist which might lead to the discharge of a patient because of an alleged 
Convention incompatibility, in particular an objective deprivation of liberty. 
There is a statutory test for discharge in MHA 1983 s72(1) the criteria for which 
mirror the criteria for making a CTO under section 17A(5). The criteria are part 
of the safeguards provided for in the statutory scheme. There is no mandate to 
alter them. To do so involves the assumption of a jurisdiction that the tribunal 
does not possess with the unintended consequence that tribunals engaged in a 
straightforward specialist task would become diverted into time consuming and 
procedurally irrelevant exercises.

58. The MHRTW analysed the CTO scheme as taking precedence over human 
rights issues. It would have been better to reason that the statutory framework 
contains all the safeguards that are required and that the safeguards can be read 
compatibly with human rights jurisprudence. Individual decisions of responsible 
clinicians that breach those safeguards can be remedied in judicial review.

59. Neither the Convention nor the Human Rights Act 1998 confer jurisdiction 
on a tribunal. There is nothing in the general role and function of a tribunal that 
permits it to exercise a function that it does not have by statute. The positive 
obligations inherent in Article 5 ECHR are not in any way diminished by the 
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functions to which the Convention jurisprudence would apply being held by 
another body, ie the responsible clinician. It is accordingly neither necessary nor 
appropriate for the FTT / MHRTW to investigate or determine whether there is an 
objective deprivation of liberty as a consequence of a CTO. 

60. As we observed at [33] above, the FTT and the MHRTW are inferior tribunals, 
they are not a superior court of record nor do they possess the powers, rights, 
privileges and authority of the High Court. The FTT and the MHRTW cannot make 
binding declarations nor exercise the judicial review jurisdiction of the High Court 
or the UT. Neither the FTT/MHRTW nor the UT is able to exercise the jurisdiction 
of the Court of Protection without application to an appropriately authorised 
judge. In the case of PJ, the UT should not have exercised the power to make 
declarations given that neither the default power of the UT to use the powers of 
the High Court nor the power of the High Court itself were invoked by any party 
making an application nor were they invoked by the tribunal giving notice and 
asking for representations on the use of those powers.

61. In like manner to the analysis of the tribunals’ powers under MHA 1983 s73, 
there is no ‘umbrella’ power that can be exercised by the tribunal to authorise a 
patient’s deprivation of liberty outside hospital. It is accordingly inappropriate for 
a tribunal to do so, whether by direct or indirect means (for example, by the use of 
declarations to provide for an asserted lacuna in the statutory scheme). There is 
no lacuna in the scheme. However practicable and effective it may be to provide 
for a tribunal to have such a power, for example to improve access to justice to a 
specialist and procedurally appropriate adjudication, Parliament has not provided 
for the same. For the purposes of the CTO scheme, the relevant powers are vested 
in the responsible clinician.

62. The power to discharge a patient in the circumstances provided for in MHA 
1983 s72 does not extend to a power exercisable by a tribunal to scrutinise the 
lawfulness of the conditions imposed by the responsible clinician. That challenge 
must go to the High Court in judicial review where the court can take steps to 
remedy an unlawful condition without risking discharge of a patient in respect of 
whom the criteria for discharge are not made out.

63. The logical conclusion of the UT’s analysis is that a patient may have to be 
discharged under MHA 1983 s72 if a Convention non-compliance is made out 
despite the criteria for discharge not being satisfied, ie at a time when the statutory 
criteria for the power of recall to be exercised still exist. That could be dangerous 
both for the patient and the public because if the need for treatment and/or 
protection has been identified (and it must be for the tribunal not to exercise its 
mandatory power to discharge) then the need also has to be provided for: any other 
circumstance is contradictory and in terms of the statutory purpose, perverse. The 
power of discretionary discharge in section 72 is limited to the defined statutory 
purposes. The UT’s analysis involves an exercise in interpretation of the statutory 
framework that is inconsistent with a fundamental feature of the legislation which 
is impermissible. As to which, see for example: Ghaidan v Godin-Mendoza [2004] 
UKHL 30, [2004] 2 AC 557 at [33]: 

Parliament, however, cannot have intended that in the discharge of this extended 
interpretative function the courts should adopt a meaning inconsistent with a 
fundamental feature of legislation. That would be to cross the constitutional 
boundary section 3 seeks to demarcate and preserve. Parliament has retained 
the right to enact legislation in terms which are not Convention-compliant. 
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The meaning imported by application of section 3 must be compatible with the 
underlying thrust of the legislation being construed. Words implied must, in the 
phrase of my noble and learned friend, Lord Rodger of Earlsferry, ‘go with the 
grain of the legislation’. Nor can Parliament have intended that section 3 should 
require courts to make decisions for which they are not equipped. There may be 
several ways of making a provision Convention-compliant, and the choice may 
involve issues calling for legislative deliberation.

Deprivation of liberty
64. In so far as it is necessary to deal with the second ground of appeal, we 
agree that it necessarily follows from this court’s interpretation of the statutory 
framework in the non-criminal context that there is a distinction to be drawn 
between deprivation of liberty consequent upon compulsory detention in 
hospital for treatment and a lesser restriction on a patient’s freedom of movement 
that nevertheless amounts to an objective deprivation of liberty. The latter 
circumstance is a statutory alternative to compulsory detention for a clear purpose 
as long as the patient is not exposed to a greater restriction than would be the case 
if s/he were to be compulsorily detained in hospital. 

65. It is unnecessary in our judgment to distinguish the acid test in Cheshire West 
when that test can perfectly satisfactorily be applied to the circumstances in these 
cases. The CTO scheme does not exist outside the scheme of fundamental rights 
nor does it override them.

66. For these reasons, we would set aside the declarations made by the UT. No 
other order is necessary in the circumstances of this case.

67.  For these reasons we allow both appeals.

[Schedule not reproduced here ]
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